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One of the most serious problems facing the average 
practitioner at the bar today roots in the general trend 
toward providing administrative procedures to supple- 
ment or replace the traditional judicial processes. Deter- 
mination of a host of controversies, historically in the 
province of the courts, has been placed in the concurrent 
or exclusive jurisdiction of boards, commissions and other 
administrative or quasi-judicial agencies. 

Effects of this shift are many and of varied importance. 
To a large extent the technicalities of pleading and to 
some extent even the rules of evidence have been relaxed. 
Limitations have been placed upon the power of the 
courts to review orders of administrators—and where 
powers of review are granted, the courts are often lim- 
ited to so-called “questions of law.” 

I should like to outline briefly for you the substantive 
part of the work of the Federal Trade Commission, and 
then to sketch its procedure and the manner in which its 
varied tasks are handled. 


jo ‘a before the Cincinnati Bar Association, Hotel Sinton, October 24, 
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NATURE OF COMMISSION’S JURISDICTION 


The Federal Trade Commission Act and the Clayton 
Act were both enacted in the fall of 1914 to supplement 
the Sherman Anti-Trust Act. The Clayton Act pre- 
scribed a number of specific business practices which 
were considered as contributing to monopoly, such as cer- 
tain types of price discrimination; contracts tying several 
articles of commerce together for purposes of sale; exclu- 
sive dealing contracts; acquisitions of capital stock of 
competing corporations and interlocking directorates. 

The Federal Trade Commission Act, however, con- 
tained no such detailed list of unlawful practices. It 
created a Commission of five members for the purpose, 
among others, of “preventing unfair methods of competi- 
tion in commerce.” 

In the words of the Supreme Court in the Schechter 
case,’ this was “an expression new in law.” And as the 
court said further: 

Debate apparently convinced the sponsors of the legislation 
that the words ‘unfair competition’, in the light of their meaning 
at common law, were too narrow. We have said that the sub- 
stituted phrase has a broader meaning, that it does not admit of 
precise definition, its scope being left to judicial determination as 
controversies arise. 

The jurisdiction thus conferred upon the Commission 
is by language broad enough to permit of flexibility of ad- 
ministration, while containing adequate legal standards 
for the guidance of both the Commission and the courts. 

It is my opinion that this was indeed a fortunate ap- 
proach to the problem from the standpoint of good ad- 
ministration. —The Commission was designed to be an ex- 
pert body, trained and experienced in the problems of 
business relationships. While a list of all the practices 
considered in 1914 to be detrimental to the public and to 
honest business men might have been attempted and the 
results incorporated in the form of prescriptions in a stat- 


1295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935). 
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ute, no one could foretell what unfair practices might in 
the future be devised, or what practices, then considered 
unobjectionable, might under new conditions become un- 
desirable. 

In the public interest, the Commission has exercised 
jurisdiction over many methods and practices which are 
also actionable under the common law, such as, fraud and 
deceit, boycott, restraint of trade and monopoly. In ad- 
dition, its jurisdiction has been upheld by the courts over 
many types of cases which could not be reached at com- 
mon law. For instance, in an action for fraud and deceit, 
reliance on the false representation, and injury flowing 
from such reliance must be shown at common law. The 
Federal Trade Commission may proceed against use of 
false advertising in commerce as an unfair method of 
competition without proving actual deception of any cus- 
tomer, providing the advertisement is characterized by 
what the Supreme Court has called ‘‘an inherent capacity 
and tendency to deceive.” 

But the principal dissimilarity between the common 
law action and the procedure of the Federal Trade Com- 
mission springs from the fact that the Commission acts 
ex parte and only where substantial public interest is in- 
volved. Private controversies between competitors, where 
a private remedy at law is available, are seldom enter- 
tained by the Commission and then only where substan- 
tial public interest is involved. And even in such a case, 
the aggrieved competitor is not a party to the proceeding. 

Restraints of trade and monopolistic practices which at 
common law would reach the courts only when enforce- 
ment was sought or when someone was particularly in- 
jured, may be curbed by the Commission through a pro- 
ceeding initiated upon its own motion solely for the bene- 
fit of the public. 

The Federal Trade Commission, exercising the broad 
jurisdiction granted to it by Section 5 of its organic act, 
in formal cases has held numerous practices and methods 
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of competition to be unfair methods of competition, and, 
in the large majority of its cases, it has been sustained by 
the courts. Practices and methods which are generally 
regarded as falling within the prohibition of Section 5 
when carried out in commerce or when substantially af- 
fecting commerce, include: 


(a) 
(b) 


(c) 


(1) 


Combination or conspiracy to fix or control prices. 
Combination or conspiracy between competitors 
to hamper or obstruct business of rivals. 
Misbranding, mislabeling, or misrepresenting 
products as to composition, origin, quality or 
source. 

False and misleading advertising. 

Passing off one’s goods as those of another. 

Sale of products by means of lottery or chance de- 
vices. 

Concerted refusal to sell or refusal to buy where 
the effect is to suppress competition. 
Monopolization of trade channels. 

Combination and conspiracy to obstruct a com- 
petitor’s source of supply. 

White-listing, black-listing, or other forms of con- 
certed boycotting. 

Commercial bribery. 

Threats of litigation not in good faith. 


(m) Disparagement or misrepresentation concerning a 


(n) 


(0) 
(p) 
(q) 


competitor. 

Causing breach of contract between competitor 
and customers. 

Secret control of a supposed competitor. 

Unfair use of patent rights. 

Full line forcing. 


RECENT AMENDMENTS TO THE ACT 


An important opinion of the Supreme Court of the 
United States affecting the Commission’s jurisdiction was 
handed down in the Federal Trade Commission v. Ra- 
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ladam.* The Commission had proceeded against the ad- 
vertiser of a patent reducing compound for representing 
it to be safe and harmless. It was found that the medicine 
contained desiccated thyroid, a potentially dangerous drug. 
Appeal was taken from the Commission’s cease and desist 
order to the Circuit Court of Appeals for the Sixth Cir- 
cuit. That court, sitting in Cincinnati, reversed the Com- 
mission’s order, holding that the only competitors affected 
by the practice were guilty of substantially similar con- 
duct. The Supreme Court upheld reversal of the Com- 
mission’s order, stating that there are three essential juris- 
dictional elements to a Commission proceeding against 
“unfair methods of competition.” First, a method must 
be unfair. Second, a method must injure or affect actual 
or potential competitors, and, third, there must be sub- 
stantial public interest in the prevention of the method 
of competition. The court stated that it doubted that the 
Commission was intended to “protect one knave from the 
unfair competition of another.” The effect of this deci- 
sion was to make the Commission’s protection of the con- 
sumer merely an incident to the protection of honest com- 
petitors, likewise injured by the practices of unethical 
traders. 

This was considered by the Commission to present a 
serious defect in its Act and recommendations were made 
to Congress for curative amendments. As early as 1935, 
bills were introduced in Congress in response to these 
recommendations and for the purpose of amending the 
Act. In March, 1938, the Wheeler-Lea Act was passed, 
and approved, making the first direct amendments to the 
Federal Trade Commission Act since its original passage 
in 1914. The principal change effected by the Wheeler- 
Lea Act broadens Section 5 to make unlawful “unfair or 
deceptive acts or practices” as well as “unfair methods 
of competition.” Under the new language, it will not be 


2283 U. S. 643, 51 Sup. Ct. 587, 75 L. ed. 1324 (1931). 
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necessary for the Commission to allege or prove injury 
to competition where an act or practice in commerce can 
be shown to be unfair or deceptive and that there is sub- 
stantial public interest in its prevention. 


Seven entirely new sections were also added by Con- 
gress to the Act and five of these implement the Commis- 
sion with definite and specific power over the dissemi- 
nation of false advertisements regarding food, drugs, cura- 
tive devices and cosmetics. A highly interesting section 
relating to advertising of the products directs the Com- 
mission “in determining whether any advertisement is 
misleading” to take into account, among other things— 


not only representations made or suggested by statement, word, 
design, device, sound, or any combination thereof, but also the 
extent to which the advertisement fails to reveal facts material 
in the light of such representations or material with respect to 
consequences which may result from the use of the commod- 
ity to which the advertisement relates under the conditions 
prescribed in said advertisement, or under such conditions as 
are customary or usual. 


The Commission is given additional and specific juris- 
diction over advertising of food, drugs, curative devices 
and cosmetics when disseminated in interstate commerce 
by any means; or when disseminated either locally or in 
commerce where it is intended or is likely to induce a 
purchase in interstate commerce; or when disseminated 
by United States mails irrespective of commerce. 


Another new section empowers the Commission, when 
it has reason to believe that a party is engaged in or is 
about to engage in the dissemination of any false adver- 
tisement of food, drugs, curative devices, or cosmetics, in 
violation of the Act, to seek an injunction in any district 
court of the United States. These courts are directed, 
upon proper showing, to issue a temporary injunction or 
restraining order. About one month ago, the first in- 
junction under this new section was granted in the Fed- 
eral District Court in Chicago, restraining the advertise- 
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ment of a reducing compound which the Commission had 
reason to believe was dangerous to health.° 

Another new section makes it a misdemeanor to violate 
the provision forbidding false advertisement of food, 
drugs, curative devices, or cosmetics, if violation is with 
intent to defraud or mislead or if the suggested or cus- 
tomary use of the commodity advertised may prove in- 
jurious to health. When the Commission has reason to 
believe the party has violated this section, it is to certify 
the facts to the Attorney General. A party may be pun- 
ished upon conviction by a fine of up to $5,000 or by 
imprisonment of not more than six months. Second of- 
fenders run the risk of fines up to $10,000 and imprison- 
ment for one year. 

Other amendments are made by the Wheeler-Lea Act 
to procedural functions of the Commission, and I shall 
discuss these as I go along in describing to you the method 
by which cases are handled. 


COMMISSION PRACTICE 


With relation to practice, I suppose many of you will 
be interested in knowing just who may appear before the 
Commission. Any party to a proceeding may appear for 
himself, or may be represented by an attorney at law who 
has been admitted to practice before the Supreme Court 
of the United States, or the highest court of any State or 
Territory or of the District of Columbia. 

No register of attorneys is maintained, nor is formal 
application for admission to practice required. A written 
notice of appearance on behalf of a specific party in the 
particular proceeding should be submitted by attorneys 
desiring to appear before the Commission, and such no- 
tice should contain a statement that the attorney is eligi- 
ble under the rule. Any attorney practicing before the 
Commission, or desiring to practice, may be disbarred or 


8F. T. C. v. Harry Goron, Trading as Isabella Laboratories and the Hart- 4 
man Chain of Drugstores (D. C. IIl., Sept. 1938). 
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suspended for good cause shown, but only after he has 
been afforded an opportunity to be heard in the matter. 

Perhaps the clearest exposition of practice before the 
Federal Trade Commission can be obtained from a de- 
scription of the actual manner and method by which 
cases are handled. 

Bear in mind that the Commission is not required to 
wait until a method of competition has been called to its 
attention by some injured competitor or member of the 
public. While a large proportion of its cases do originate 
through such informal complaints, investigations are ini- 
tiated by the Commission on its own motion. Where the 
Commission’s attention is called to an alleged violation 
of one of the laws committed to its jurisdiction, the matter 
may be handled in one of several ways. If the evidence 
of violation submitted in application for complaint is 
fairly clear, the matter is assigned for such field investi- 
gation as is necessary to ascertain the facts in a prelimi- 
nary way. This usually involves interviewing both the 
applicant for complaint and the party complained about. 
In this connection, investigations conducted by the Com- 
mission prior to formal action are confidential, and no 
publicity is given to the fact that such an investigation 
has even been initiated before a stipulation is accepted 
from or a formal complaint is served upon a respondent. 
The Commission’s examining attorney upon completion 
of his investigation summarizes the evidence in a repofrt, 
reviews the law and recommends the action he considers 
appropriate for the Commission. The record is then re- 
viewed by the Chief Examiner and, if in his opinion no 
further investigation is necessary, is submitted to the 
Commission with his conclusions and recommendations. 

The Special Board of Investigation was created in 1929 
as a separate division for handling false and misleading 
advertising matter as published in newspapers and in 
magazines and as broadcast over the radio. Just last week 
this branch of the Commission was reorganized and its 
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name changed to “Radio and Periodical Division.” At- 
torneys for this Division review advertising in nearly 
every magazine of interstate circulation, current issues of 
hundreds of newspapers, and approximately a million 
pages per year of advertising continuity broadcast on the 
radio. Advertising matter from these sources which is 
considered by the Division to be false or misleading is 
made the subject of preliminary inquiry, usually by cor- 
respondence. It is possible in this way to contact hun- 
dreds of advertisers each year. The procedure of the 
Division is rather informal, and advertisers may appear 
for conferences before it and submit evidence to explain 
or justify representations which on their face appear mis- 
leading. 

Stipulation Procedure—To proceed formally by is- 
suing complaints and trying all cases involving unfair 
practices would require a greatly augmented staff and 
much larger expenditures. Since most business men are 
willing on notice to modify or abandon unfair practices, 
the Commission usually affords them the opportunity of 
executing what is known as a stipulation. These stipula- 
tions set out the facts and the agreement of parties ex- 
ecuting them to cease and desist from unfair practices in 
the future. —The Commission’s policy is against allowing 
any respondent to stipulate when the practice involved is 
tinged with fraud or where there is a restraint of trade 
prejudicial to the public. Stipulations are also denied 
parties respondent who cannot give satisfactory assurance 
to the Commission that the stipulation will be adhered to. 

Stipulations are negotiated directly with advertisers by 
the Radio and Periodical Division in matters handled by 
it, and by the Chief Trial Examiner in other cases. 

Complaints and Answers.—lIn the event a proposed re- 
spondent rejects the privilege of stipulation and wishes to 
contest the matter, where the stipulation procedure is not 
appropriate, or where a prior stipulation has been vio- 
lated, the Commission issues its formal complaint setting 
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out the facts as indicated by its investigation and charging 
the respondent with a violation of the law. 

The Commission’s Rules of Practice provide that an 
answer shall be filed by the respondent within twenty 
days of service of the complaint. In the event a respond- 
ent desires to admit all material allegations he may do so 
without forfeiting his right to urge that the facts do not 
constitute a violation of law. 

Hearings.—Where no answer is filed or where the an- 
swer raises any issue of fact, the matter is set down for the 
taking of testimony before a Trial Examiner, to conduct 
hearings at convenient places throughout the country. 
Hearings before Trial Examiners bear much resemblance 
to ordinary equity procedure. All testimony is steno- 
graphically reported and witnesses and exhibits may be 
introduced both by the trial attorney for the Commission 
and by respondent’s attorney. 

I suppose that many of you will be particularly inter- 
ested in this stage of the proceeding. Much has been said 
recently on the subject of applicability of the rules of evi- 
dence to such hearings before administrative tribunals. 
Only two formal rules have been adopted by the Com- 
mission relating to evidence in a hearing before a Trial 
Examiner. They are contained in Rule XIX of the Com- 
mission’s Rules of Practice. The first relates to docu- 
mentary evidence and is as follows: 


When relevant and material matter offered in evidence is 
embraced in a document containing other matter not material 
or relevant and not intended to be put in evidence, such imma- 
terial or irrelevant parts shall be excluded, and shall be segre- 
gated insofar as practicable. 


The second part of the Rule is to the effect that objec- 
tions to the admission or exclusion of evidence shall state 
briefly the grounds of objection relied upon, and that the 
transcript shall not include argument or debate thereon. 

I suppose that the best way of stating the Commission’s 
policy with reference to the rules of evidence would be to 
say that it requires as close adherence to them as possible. 
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Of course, many of the common law rules of evidence 
which were designed to protect lay juries from irrelevant 
material are not applicable to a Commission which is 
designed to be expert in its particular field. Both the 
Trial Examiners and the Commissioners have a special 
and expert knowledge of the questions involved in these 
cases and are much more able to sift the wheat from the 
chaff. Thus, while it is our policy to preserve all the es- 
sentials of a fair hearing no slavish adherence to the rules 
of evidence as such is required. Then too, some respond- 
ents are not represented by counsel, and requirements of 
technical rules would place them under considerable 
hardship. 

It is the Commission’s practice upon seasonable motion 
and proper showing to permit appeals to the Commission 
from rulings of the Trial Examiners on admissibility of 
evidence or other procedural matters. Where essential, 
the Commission may hold a hearing on such appeals 
during the course of trial of the case; in other instances, 
the Commission hears the appeal at the time of final ar- 
gument on the merits. 

Trial Examiner's Reports, Exceptions, Briefs and Ar- 
guments.—After evidence has been presented by both 
sides to the proceeding, the Trial Examiner who has 
heard the matter prepares a report upon the evidence set- 
ting forth the evidentiary facts elicited in the hearing. 
This report is sent with the entire record to the Commis- 
sion and a copy is served on counsel for respondent and 
upon the Commission’s trial attorney. Exceptions may 
be taken to the Trial Examiner’s report upon the evidence 
by either attorney. Briefs are then in order to be filed, 
and if the respondent desires, final oral argument may 
be had before the Commission sitting en banc. 

Commission’s Decisions.—Following this the Commis- 
sion makes its final decision on the basis of the entire 
record and the briefs and oral arguments. This decision 
may be either to dismiss the complaint for lack of juris- 
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diction or for failure of proof or it may be to issue an 
order directing the respondent to cease and desist from 
such of its practices as are found to violate the law. In 
the event the Commission decides to issue an order to 
cease and desist it prepares and publishes, along with its 
order, its findings as to the facts, setting out the facts as 
found by the Commission from the public record. 

Right at this point I should like to call your attention 
to the fact that these findings are made on the basis of 
the public record. Before a complaint is issued a record 
is built up consisting of interview reports and exhibits 
secured in a preliminary investigation. This preliminary 
record is confidential and never published. Facts relied 
upon by the Commission in issuing its complaint, and 
which are contained in the preliminary record, may not 
be relied upon in preparing findings of fact unless they 
have also been established in the public record. And to 
protect parties investigated by the:Commission from in- 
discriminate use of information gained in preliminary 
investigation criminal penalties are provided for unau- 
thorized disclosure of such information by Commission 
employees. 


JUDICIAL REVIEW AND ENFORCEMENT OF ORDERS 


Under the Federal Trade Commission Act before its 
recent amendment, a Commission order could reach the 
courts in one of two ways: the respondent had a right to 
petition any of the Circuit Courts of Appeals of the 
United States for review of the Commission’s order, and 
that court was empowered to affirm, set aside or modify 
the order of the Commission, the Commission’s findings 
as to the facts, if supported by testimony, to be conclusive 
on the court. 

In the event a respondent did not file an appeal, and 
continued to engage in the practice in violation of the 
order, the Commission’s only method of enforcement was 
to apply to one of the U. S. Circuit Courts of Appeals for 
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a decree affirming the order and directing compliance 
therewith. The court in such a proceeding, of course, 
had the power to modify or set aside the Commission’s 
order, but if it affirmed it and directed compliance, any 
subsequent violation was punishable as for contempt of 
court. 

The recent amendments to the Federal Trade Commis- 
sion Act provided a time limit upon appeals and an im- 
portant additional enforcement procedure. In the event 
no appeal is made to the U. S. Circuit Court of Appeals 
within sixty days a cease and desist order becomes final 
automatically. Each subsequent violation of an order 
which has become final either through affirmance or fail- 
ure to appeal within sixty days subjects a respondent to a 
civil penalty of not more than $5,000, recoverable in any 
of the District Courts of the United States upon applica- 
tion of the Attorney General. In the event of an appeal 
within the sixty-day period, the court may review, mod- 
ify, set aside or affirm the Commission’s orders, and 
the Commission, no doubt, may still seek enforcement 
through the contempt process of a U. S. Circuit Court of 
Appeals whose decree directing compliance with a Com- 
mission order is violated. 


TRADE PRACTICE CONFERENCES 


One of the most important functions of the Commission 
is accomplished through its trade practice conferences. 
An ideal visualized by President Wilson in the creation 
of the Federal Trade Commission was that it was— 
a means of inquiry and of accommodation in the field of com- 
merce which ought to both codrdinate the enterprises of our 
traders and manufacturers and to remove the barriers of mis- 
understanding and of a too technical interpretation of the law, 
and he stated that the Commission had been created 
with— 


powers of guidance and accommodation which have relieved 
business men of unfounded fears and set them upon the road 
of helpful and confident enterprise. 

2 
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It is through its trade practice conference procedure 
that the Commission is able to furnish to business and 
industrial groups the “guidance and accommodation” 
which President Wilson had in mind. 

Any industry or important group within an industry 
may have a trade practice conference if it appears to the 
Commission that it is desired by a substantial majority 
of members of the industry, and that there are prevalent 
in the industry practices which are prejudicial to the best 
interests of the industry as a whole and inimical to the 
public. Due and proper notice is given so that every 
member of an industry may have opportunity to be pres- 
ent and participate in such a conference. 


It is obvious that all industry cannot be poured into one 
mold. Hence, the members of an industry, with the aid 
and counsel of the Commission’s staff, consider their pe- 
culiar problems, and such trade practice rules as fit the 
need of the industry are formulated. If within the law 
and otherwise acceptable, they are approved and promul- 
gated by the Commission. 

There are many advantages in the trade practice con- 
ference procedure and trade practice rules. For one 
thing, the Commission’s jurisdiction under Section 5 is 
contained in a broad grant which has been interpreted 
by the Commission and the courts to apply to a variety 
of situations. The ordinary business man, and for that 
matter the practitioner at the bar, has no way of deter- 
mining the extent to which the Commission’s jurisdiction, 
affects a particular industry without research into Com- 
mission and court decisions. Group I rules codify and 
clarify the requirements of the broad language of Section 
5, and in such a way as to make them specifically appli- 
cable to a particular industry. Thus, for instance, in the 
recently approved trade practice rules for the rayon in- 
dustry, provisions are contained requiring, to avoid 
deception of the public, positive identification of the dif- 
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ferent fibers in textiles and making it clear that an adver- 
tiser of mixed goods must, in describing such textiles, 
name the constituent fibers in the order of their predom- 
inance by weight, 1. e., rayon, silk and cotton, for a 
product containing fifty percent rayon, thirty percent silk 
and twenty percent cotton. 

The fact that the trade practice conference procedure 
permits of wholesale and simultaneous abandonment of 
unfair practices is one of its greatest advantages. Often 
the Commission will find on investigating an unfair prac- 
tice engaged in by a single concern that a number of its 
competitors are likewise engaged. Usually in such situa- 
tions offenders are only too glad to abandon the practice 
if some assurance can be given that competitors will also 
be bound to cease; thus, if the Commission institutes 
formal proceedings against one concern engaged in an 
unfair practice, others so engaged may derive a competi- 
tive advantage unless proceedings can be instituted against 
them at the same time. When a trade practice conference 
is held in such an industry, all those engaged in unfair 
practices may voluntarily abandon them at the same time 
and without the necessity of numerous formal cases. 

In so-called Group II rules, the Commission receives 
and publishes expressions of industry policy encouraging 
even more ethical practices than the law requires. While 
violation of Group II rules is not ordinarily an infrac- 
tion of the law, the fact that a substantial majority of 
members of an industry or business sit down together and 
agree among themselves to adopt such a policy has a 
moral weight almost as forceful as that of the law itself. 
A typical Group II rule is that adopted in the trade 
practice rules for the rayon industry, which sets out that 
it is considered a desirable practice for sellers to give 
consumers information in advertising and labels on the 
best method of cleansing, caring for and using the par- 
ticular fabric. 
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GENERAL AND SPECIAL INVESTIGATIONS 


Certain other important powers are granted to the 
Commission in Sections 6 and 7 of the Act. Under Sec- 
tion 6 (a) the Commission is granted power to gather and 
compile information concerning, and to investigate from 
time to time the organization, business, conduct, prac- 
tices, and management of any corporation engaged in 
commerce, excepting banks and common carriers subject 
to the Act to regulate commerce and its relation to other 
corporations and to individuals, associations, and partner- 
ships. Other subdivisions of Section 6 empower the Com- 
mission to require annual or special reports from any 
corporations engaged in commerce; and, upon the direc- 
tion of the President or of either House of Congress, to 
investigate and report the facts relating to any alleged 
violation of the Anti-Trust Acts by any corporation. It 
is also empowered, upon application of the Attorney 
General, or upon its own initiative, to investigate the 
manner in which any final decree against any defendant 
corporation in a suit brought by the United States to pre- 
vent and restrain a violation of the Anti-Trust Acts, is 
carried out. The Commission may also, upon the appli- 
cation of the Attorney General, investigate and make rec- 
ommendations for the readjustment or reorganization of 
any corporation alleged to be violating the Anti-Trust 
Acts, in order that the corporation may thereafter main- 
tain its organization, management, and conduct of busi- 
ness in accordance with the law. It is also empowered to 
investigate from time to time, foreign trade and to make 
such reports to Congress as it deems advisable. 

Section 7 of the Act provides that when a suit in equity 
is brought by or under the direction of the Attorney Gen- 
eral as provided in the Anti-Trust Acts, the court may, if 
it is of the opinion that the complainant is entitled to re- 
lief at the conclusion of the testimony, refer the suit to 
the Commission as a Master in Chancery, to report an 
appropriate form of decree. 
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Under the general power to investigate, the Commis- 
sion has completed a number of broad and general eco- 
nomic surveys of great importance. Probably its largest 
job in this respect was the investigation into the public 
utility field, which contributed in no small measure to the 
passage of the Public Utility Act of 1935, and resulted in 
the reduction of many utility rates in the various states. 

At present the Commission is investigating the motor 
vehicle industry, at the direction of Congress, and has 
recently completed investigations of the Farm Implement 
Industry and of Agricultural Income. 


NATURE OF COMMISSION’S POWERS AND FUNCTIONS 


A very clear and concise statement from a legal view- 
point, of the nature of the Commission’s functions, is con- 
tained in Rathbun v. United States,‘ where the court said: 


The Federal Trade Commission is an administrative body 
created by Congress to carry into effect legislative policies em- 
bodied in the statute in accordance with the legislative standard 
therein prescribed, and to perform other specified duties as a 
legislative or as a judicial aid. Such a body cannot in any proper 
sense be characterized as an arm or an eye of the executive. Its 
duties are performed without executive leave and, in the con- 
templation of the statute, must be free from executive control. 
In administering the provisions of the statute in respect of ‘un- 
fair methods of competition’—that is to say in filling in and ad- 
ministering the details embodied by that general standard—the 
commission acts in part quasi-legislatively and in part quasi- 
judicially. In making investigations and reports thereon for the 
information of Congress under § 6, in aid of the legislative power, 
it acts as a legislative agency. Under § 7, which authorizes the 
commission to act as a master in chancery under rules prescribed 
by the court, it acts as an agency of the judiciary. To the extent 
that it exercises any executive function—as distinguished from 
executive power in the constitutional sense—it does so in the 
discharge and effectuation of its quasi-legislative or quasi-judicial 


powers, or as an agency of the legislative or judicial departments 
of the government. 


It is perhaps this mixture of the types of functions de- 
scribed by the Court in the Rathbun case that has most 
perplexed members of the bar confronted with problems 


#295 U. S. 602, 55 Sup. Ct. 869, 79 L. ed. 1611 (1935). 
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of practice before administrative agencies. The mixture 
of functions in the Federal Trade Commission was not 
created inadvisedly. On the contrary, it was considered 
necessary by the Congress in order to allow the Commis- 
sion to reach effectively the objectives of the basic legisla- 
tion and the problems toward the solution of which the 
anti-trust laws are directed. As you who are familiar 
with the legislative history of the anti-trust laws will rec- 
ognize, various different approaches to the solution of the 
problem were suggested. The Bureau of Corporations, 
for instance, which was the Commission’s immediate 
predecessor, was established in 1903 with the power to 
gather, compile and publish reports concerning business 
practices, on the theory that adequate publicity would so 
activate public opinion as to make it expedient for those 
engaged in undesirable practices to abandon them. An- 
other approach is expressed in the Sherman Act, which 
places largely in the courts the power of preventing com- 
binations and monopolies in restraint of trade. Still an- 
other approach is expressed in the Clayton Act which 
proscribes certain specified and enumerated practices. 
The Federal Trade Commission as finally constituted em- 
bodied something of all these approaches but with the 
addition of the power to implement a broad standard by 
rule, regulation or order, either generally or in specific 
cases, and to act as an arm of the Congress in defining and 
proscribing unfair methods of competition which might 
not be specifically covered by the other legislation. 


CONCLUSION 


Bearing in mind these broad objectives, I am sure you 
will see that what might appear to be a departure from 
the traditional constitutional division of powers between 
strictly legislative, judicial and executive agencies was 
both necessary and desirable. 

Criticism has at times been advanced to the combina- 
tion in administrative agencies of the functions of “judge, 
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jury and prosecutor.” Specifically this charge was made 
against the Federal Trade Commission in some of the 
earlier literature. 

However, the analogy of “judge, jury and prosecutor” 
applied to procedure before the Commission is not apt. 
The Commission has no power to punish or inflict pen- 
alties. If penalties or punishment are exacted from a 
party to a Commission proceeding, it must be by a court 
of law in the usual manner. Nor has the Commission any 
power to enforce its orders—this must be effected through 
a court of law. Nor can the Commission issue any cease 
and desist order which is not subject to review in a court 
of law as provided in the statute. 

The power of the Commission to initiate proceedings on 
its own motion is highly important to the objectives of the 
Act. In fact, this power represents one of the principal 
departures from the common law method dealing with 
the situations which are within the Commission’s jurisdic- 
tion. This was recognized by the Congress at the time 
and has been referred to since passage of the Act by the 
courts as one of the impelling reasons for the legislation. 
Under the common law doctrines of unfair competition, 
fraud and deceit, restraint of trade and monopoly, the 
courts could only act when a justiciable controversy was 
presented to them by a party having sufficient interest to 
maintain a suit. Thus a voluntary agreement among man- 
ufacturers to fix prices might never reach the courts unless 
one of the parties to the agreement brought suit, either to 
enforce the agreement against one who had breached it 
or because of special injury from its operation. And the 
public, which might be most seriously injured by such an 
agreement, would have no protection unless one or more 
of the chief beneficiaries of the agreement brought it to 
court. 

A more specific illustration of the advantage in having 
an agency with the power to institute a case involving 
unfair competition on the basis of the public interest is 





302 THE GEORGE WASHINGTON LAW REVIEW 


contained in American Washboard Company v. Saginaw 
Manufacturing Company.’ The American Washboard 
Company, a manufacturer of genuine aluminum-faced 
boards, brought suit to restrain use by a competitor of the 
word “aluminum” on a washboard which did not contain 
any of that metal. Judges Taft, Lurton and Day, each 
of whom later served upon the Supreme Court of the 
United States, held that the facts as shown did not entitle 
the complainant to relief. In the course of his opinion, 
Judge Day said: 

Can it be that a dealer who should make such articles only 
of pure wool could invoke the equitable jurisdiction of the courts 
to suppress the trade and business of all persons whose goods 
may deceive the public? We find no such authority in the books, 
and are clear in the opinion that, if the doctrine is to be thus 
extended, and all persons compelled to deal solely in goods which 


are exactly what they are represented to be, the remedy must 
come from the legislature, and not from the courts. 


In commenting upon the decision in the Washboard 
case, the court in Royal Baking Powder Co. v. Federal 


Trade Commission’® stated: 


The above case illustrates one of the reasons which led Con- 
gress to enact the statute creating the Federal Trade Commission 
and making unfair methods of competition unlawful and em- 
powering the commission to put an end to them. By that statute 
the identical situation which the court in the above case said 
it was beyond its power to suppress has been brought within the 
jurisdiction of the Federal Trade Commission—created to re- 
dress unfair methods of competition. Before the enactment of the 
Federal Trade Commission Act the courts appear to have had 
jurisdiction of an action for unfair competition only when a 
property right of the complainant had been invaded. But the 
Federal Trade Commission Act gave authority to the commission 
itself when it had reason to believe that any person, partnership, 
or corporation was using any unfair method of competition in 
commerce, if it appeared to it that a proceeding by it in respect 
thereof ‘would be to the interest of the public,’ to bring such 
offending party before it to answer to its complaint and after a 
hearing could, upon good cause shown, require it to cease and 
desist from its unlawful methods. 


5103 Fed. 281 (C. C. A. 6th, 1900). 
6281 Fed. 744 (C. C. A. 2d., 1922). 
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And in Armstrong Cork Company v. Ringwalt Lino- 
leum Works,’ the Circuit Court of Appeals for the Third 
Circuit, in an action by a manufacturer of linoleum to 
restrain misrepresentation by a competitor, specifically 
suggested, in view of the Washboard case, that this type 
of action would probably be one for the jurisdiction of a 
body such as the Federal Trade Commission. It practi- 
cally invited the complainant to call the Commission’s 
attention to the practice. This suggestion of the court was 
followed, and through a cease and desist order of the 
Commission the misrepresentation was ended. 


As indicated in these decisions, the Commission’s right 
to initiate proceedings on its own motion is very impor- 
tant. ‘It has never been questioned by the courts, and on 
the contrary it has been referred to in judicial opinion as 
an improvement over the common law. 


While the Commission exercises certain functions 
which are quasi-judicial, and some which are similar to 
a prosecution at law, they are but parts of a general ma- 
chinery designed as a whole to protect commerce and the 
public, and to prevent rather than to punish unfair prac- 
tices. As President Roosevelt said on the dedication of 
the Commission’s new building in Washington last year— 

The Vision of Woodrow Wilson has been vindicated again. 
When that far-seeing statesman asked Congress in January, 1914, 
to create the Federal Trade Commission he saw in the realm of 


trade and commerce a field in which prevention was indeed better 
than punishment. 


Prevention of unfair business practices is generally better 
than punishment administered after the fact of infringements, 
costly to the consuming public and to honest competitors. 


7240 Fed. 1022 (C. C. A. 3d., 1917). 





“A LITTLE PRACTICAL VIRTUE IS TO BE 
PREFERRED TO THEORY”—CONTROL 
OF ADMINISTRATIVE RESPON- 
SIBILITY* 


COL. O. R. McGUIRE 
Chairman, Special Committee on Administrative Law, American Bar Association 


One hundred and sixty-one years ago, Benjamin Frank- 
lin, whose benevolent face was lighted by a massive in- 
tellect and framed by locks grown white in the public 
service, arose in the infirmity of age on the floor of Inde- 
pendence Hall to remind the delegates assembled to 
amend the Articles of Confederation that “God governs 
in the affairs of men.” His pious suggestion that the dele- 
gates should humbly apply to the “Father of light” to 
illluminate their understanding in that hour of crises 
was met by a blunt statement that the Convention had no 
funds with which to pay a minister to daily open the ses- 
sions with prayer for Divine guidance. Thus it has in- 
evitably occurred that the best of suggestions must square 
with stark realities. It is because of this fact that I have 
selected for my text this evening a thought from the notes 
of William Paterson, of New Jersey, later a Justice of 
the Supreme Court of the United States, which he pre- 
pared for use in an argument in the Convention that: “A 
little practical virtue is to be preferred to theory.” 

A common sense argument was badly needed in that 
Convention. Virginia and New Jersey were deadlocked 
in a grapple no less important to the welfare, even the 
very existence, of our Nation than the one in which the 
grandsons of these men engaged many years later on the 
fields of battle. At the head of the Virginia delegation 
in the Convention was the noble Washington. There was 
James Madison, an able debater and the author of the 


* An address of November 18, 1938, to the Lawyers’ Society of Essex, New- 
ark, New Jersey. 
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Virginia Plan, which was submitted to the Convention by 
Edmund Randolph, the brilliant young Governor of the 
Commonwealth. There was George Wythe, the first law 
professor in all America and the preceptor of both Thom- 
as Jefferson and John Marshall. These men were urging 
in the Virginia Plan a central government which would 
operate directly upon the people of the several States and 
which would not have to depend upon these States, as was 
the situation under the Articles of Confederation. Also, 
there was George Mason, the author of the Fairfax Re- 
solves, the Virginia Bill of Rights, and more responsible 
than any other one man for the subsequent adoption of 
the first ten amendments to the Constitution of the United 
States, or the Federal Bill of Rights. 

William Paterson offered the New Jersey Plan. Ably 
assisting him there was Luther Martin, then the Attorney 
General of Maryland, and the champion of individual 
liberty in many a forum. The New Jersey plan was based 
on the proposition that the delegates should not disregard 
their instructions and write an entirely new form and 
principle of government and that they should adopt the 
minimum amendments necessary in the Articles of Con- 
federation to overcome the immediate crises in our do- 
mestic affairs. 

Ranged behind the delegates from Virginia and New 
Jersey were their supporters from other States. It is a 
singular but apparently undeveloped fact that among the 
chief supporters of the Virginia Plan to disregard the 
Articles of Confederation, that “rope of sand,” were many 
men of considerable military experience. In that Con- 
vention, Washington, Randolph, Alexander Hamilton, 
James Wilson, to name but a few, were trained and expe- 
rienced military men. Again and again Elliott records 
in the State Ratifying Conventions the support of such 
men, as John Marshall, who had led soldiers on the field 
of battle with the common foe. Paterson and Martin had 
seen little or no military service and the same is true of 
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George Mason, who refused to sign the Constitution and 
who allied himself with other men without military expe- 
rience, such as Patrick Henry and Thomas Jefferson, in 
an attempt to defeat its ratification by the Virginia Con- 
vention. It was out of this opposition that there came an- 
other compromise and the first ten amendments to the 
Constitution, to which I have alluded. 

As the debate waxed warmer and warmer during these 
hot days in Philadelphia between the two opposing 
schools of thought,—descending to veiled suggestions that 
if agreement could not be reached, the large and the small 
states would each form separate confederates—Alexander 
Hamilton, Washington’s former aide-de-camp, threw a 
scare into both factions by proposing his plan for a cen- 
tral government in which he would abolish all State lines 
and would elect for life a chief executive and a second 
chamber of the law-making body. There were other 
veiled suggestions that resort might have to be made to 
the sword. It was during this crisis that Franklin urged 
the delegates to seek divine guidance in their delibera- 
tions and that Paterson penned the note to be used in his 
arguments that preference should be given to practicality 
rather than to a theory. 

It is now a part of the recorded history of mankind 
that neither the large States nor the small States emerged 
as victors from this bitter struggle which threatened for 
a time to prevent any union of the States. A compromise 
was effected by means of which all the States were given 
equal voting power in the Senate and a compromise which 
has resulted in our day of the Income Tax amendment 
in the taxpayers of the more populous States contribut- 
ing to the building of roads, dams, and other public im- 
provements in those States paying little income taxes into 
the common fund. However, this preference for practi- 
cality rather than for a theory is one of the most marked 

characteristics which distinguishes men nurtured in Com- 
mon Law traditions from those nurtured in Civil, or 
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Roman Law traditions. In truth, it may be said that the 
strength of Anglo-American governments, now the oldest 
on earth, has been in their treatment of concrete contro- 
versies as they arise from time to time; the traditional 
instinct of their peoples to apply to such controversies and 
problems of government the experience of the past in 
contrast with the Roman Law predilection to fit every 
controversy and problem into a logical pigeonhole of an 
abstract conception. 

But though the particular controversy between the 
large and the small States was happily settled in the Con- 
vention of 1787 in such a manner that the small States 
believed they could protect their rights by means of the 
equal voting power in the Senate, the issue as to the power 
of the central government, thrown into relief by the Vir- 
ginia and New Jersey Plans, has been with us in some 
form or another to this day. It was inevitable that this 
should have been true and that it will continue to be true 
so long as the Federal Constitution shall endure. This 
is the way of democracies. As I stated in the Morrison 
Lecture of last September to the California State Bar, 
there is an ageless but ever shifting conflict between the 
rights and liberties of the individual and the restraints 
which organized society must necessarily place upon such 
rights and liberties if a government is to survive—if, in- 
deed, there may be continued in this Country as a living 
reality the truth of the noble words, to which these men 
of 1787 agreed, that the Constitution was established so 
that the people may secure the blessings of liberty to them- 
selves and their posterity. It is a singular fact that all 
existing democracies, save one, ate Common Law coun- 
tries while all of the totalitarian governments exist in 
lands whose basic law either stems from, or has been 
greatly influenced by that system of philosophy developed 
in the ancient Greek City states and worked into the law 
of Republican and Imperial Rome—a system which is 
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admired by many of our professors of political science 
because of its symmetry and its undoubted efficiency. 

An autocrat is doubtless the most efficient of admin- 
istrators. It is worthy of note in this connection that one 
of the most efficient and oldest of existing organizations 
is that of an army which centers authority in the hands 
of a general. It was not by chance that former military 
leaders in the Constitutional Convention of 1787 and in 
the several State Ratifying Conventions generally insisted 
upon a central government strong enough to coerce in- 
dividuals, rather than States, when such coercion was 
deemed necessary to protect the common rights and lib- 
erties of the people. They knew that a rabble does not 
constitute an army. ‘They knew that undisciplined and 
uncontrolled liberty was liberty’s worst enemy. They 
knew that executive authority should not be divided. 
Under the headless and committee run administrative or- 
ganizations in the Government of the Confederation, they 
had seen with their own eyes our liberties all but lost a 
number of times during the seven long years of the war 
with England because of an impotent, nerveless, and help- 
less central government. 

That is not to say that these ex-military men urged, or 
even desired, an executive authority free of alllaw. They 
did not urge a system of administrative, or executive abso- 
lutism. They were not exponents of a doctrine of psycho- 
logical determination. It remained for our age to pro- 
duce such exponents. These men of 1787 wanted, and 
secured, a Chief Executive with sufficient power to see 
that the laws were faithfully executed—the “laws” being 
made by Congress and not by its Chief Executive. 

With the close of Washington’s administration, mili- 
tarily trained men lost their predominance in the Coun- 
cils of the Nation with disastrous results during the War 
of 1812 except at the battle of New Orleans where there 
commanded a man who would brook no interference 
either in military or civil life to his imperious will. Look- 
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ing John C. Calhoun in the eye, with mien which could 
not be misunderstood, he drank to the toast: “Our Fed- 
eral Union, it must be preserved.” His masterful per- 
sonality reinvigorated the executive power of the Federal 
government which had grown somewhat nerveless during 
the Madison, Monroe, and John Quincy Adams adminis- 
trations. 

In picking up these threads of administrative power, 
we must not overlook the fact that from the close of the 
Washington to the close of the Jackson administrations 
there were wave upon wave of immigrants landing upon 
our shores and seeking homes in the virgin soil to the 
westward. Many of these people were of Irish and 
Scotch stock. They fled the imperious and uncontrolled 
will of rulers in their native land. Every one that was 
in debt, every one that was in distress, and every one 
that was discontented gathered here and they had no 
mind that the long arm of government should reach 
into their pioneer homes. They could and did control 
their legal institutions and as the learned and patriotic 
Dean Pound has aptly said, a pioneer community is in 
some sort a cave of Adullam. A cumbersome administra- 
tion of the law is dear to the heart of every Adullamite. 
These men claimed that English judicial precedents were 
but the rags of despotism, wholly unsuited to the liberties 
of free men and they would have nothing of English law 
or administration. Under the influence of such legal 
muckracking, a number of States, including New Jersey, 
enacted statutes against the citation of English decisions 
in State courts. Dean Pound has further said that: 

A pioneer community is content with and prefers the neces- 
sary minimum of government. The social interests in general se- 
curity requires a certain amount of governmental machinery. It 
requires civil and criminal tribunals and rules and standards of 
decisions to be applied therein. But when every farm was for 
the most part sufficient unto itself the chief concern was that the 
governmental agencies set up to secure this social interest might 


interfere unduly with individual interests. This pioneer jealousy 
of governmental action cooperated with the Puritan idea of con- 
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sociation and the eighteenth century idea of the rights of man 
to exalt individual interests and put all possible checks upon 
organized social control. There must be no magisterial or 
administrative or judicial discretion. If men had to be governed, 
it must be by known rules of law. 
He further says that the real danger resulting from this 
pioneer attitude of mind: 


. to administration of justice according to law is in timid 
resistance to rational improvement and obstinate persistence in 
legal parts which have become impossible in the heterogeneous, 
urban, industrial America of today. Such things have been driv- 
ing us fast to an administrative justice through boards and com- 
missions, with loosely defined powers, unlimited discretion and 
inadequate judicial restraints, which is at variance with the 
genius of our legal and political institutions. 

Operating to the same end was the rise during the mid- 
dle of the nineteenth century of the great corporations, 
with the passing of the leadership of the bar from the all- 
round lawyer to the specialist in corporation law who was 
conspicuously the leader of his profession. He was, of 
course, a professional defendant’s lawyer and his correla- 
tive speedily developed, the professional plaintiff's law- 
yer. The struggle between the professional defendant’s 
lawyer and the professional plaintiff’s lawyer continues to 
persist and this struggle has developed into what Dean 
Wigmore has called the sporting theory of administration 
of justice, to be played to the bitter end, and upon the 
basis of procedural niceties through the unwillingness of 
juries to judge corporate defendants according to the law 
and the facts or even to do them justice. Dean Pound has 
stated that there is with us yet, greatly influencing our 
legal thought, the mechanical modes of administration of 
the law, developed in the eighteenth century in an age of 
formal overrefinement, fostered and even further devel- 
oped in the pioneer or rural communities hostile to all 
governmental regulation, and turned to new uses in the 
constant warfare between professional plaintiffs’ lawyers 
and habitual defendants’ lawyers, produced more recently 
by the conditions of tort litigation in industrial and urban 
centers. 
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I am not now concerned with the enforcement, or ad- 
ministration of the criminal laws but all of the factors 
mentioned by Deans Pound and Wigmore, and others 
which | do not have time to discuss or even mention, have 
carried over into the attempt to bring a greater measure 
of justice in civil controversies between the organized 
group—society—and the individual citizen. One may 
hardly mention the subject until he is met with theoreti- 
cal discussion concerning eighteenth century arguments 
with respect to the division of governmental power into 
legislative, executive, and judicial pigeonholes—seeming 
to overlook the statement in the Federalist Papers by the 
Hamilton and Madison, that any such division of gov- 
ernmental power had taxed the wit of man and that no 
such absolute division of governmental powers was pos- 
sible of attainment. I expressed at the Cincinnati Con- 
ference last March on administrative law it as my view 
that it was as impossible to unscramble an omelet as it was 
to segregate in separate governmental organizations the 
subordinate legislative, executive, and judicial power now 
exercised by most governmental tribunals engaged in the 
administration of the law and which they must exercise 
if our Government is to meet our complex social and eco- 
nomic problems. I think that in consideration of this 
problem we profitably may invoke the thesis of William 
Paterson of New Jersey that a little practicality is to be 
preferred to an eighteenth century theory which was 
never anything but a theory in so far as is concerned the 
minor, or subordinate, aspects of legislative, executive, 
and judicial powers. 


I need not remind you that the administration of justice 
between the Federal government and the citizen in civil 
controversies—except in those comparatively few in- 
stances where the government was the plaintiff—was 
solely executive and legislative, not judicial, until the 
middle of the nineteenth century. The Supreme Court of 
the United States, with the ex-captain of the Continental 
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Line as its Chief Justice, early had held that the Federal 
government partook of all the sovereign immunities of the 
English Crown and could not be sued except with its con- 
sent and in accordance with both the procedure and in the 
courts which it designated. That is to say, a suit against 
the United States is a matter of grace, not a matter of 
right and the State governments generally adopted the 
same rule. If the Federal government instituted suit 
against a citizen, such suit was in a Federal court and the 
citizen could defend but he could not even maintain a 
counterclaim unless he had first presented it to an admin- 
istrative officer and then he could not secure judgment in 
excess of the amount which he owed to the United States. 
In fact, he may not now maintain a counterclaim in a 
large class of money actions without having first presented 
that counterclaim to an administrative tribunal for set- 
tlement. 

During the entire period extending from 1789 to 1855, 
when there intervened both the Jeffersonian and Jack- 
sonian democratic theories of government, the citizen was 
required to depend exclusively on legislative and execu- 
tive justice in the establishment of any right against the 
Federal government. In the latter year there was estab- 
lished the legislative Court of Claims and by “legisla- 
tive,” I mean that this court was not one established under 
the Judiciary article of the Constitution. In that act, 
which was later amended, the Court of Claims was given 
jurisdiction over limited classes of money claims against 
the United States and the Tucker Act of 1887 extended 
that jurisdiction to the Federal district courts over a few 
of these claims. In all such cases the trial was de novo 
without a jury and with the findings of fact of this legis- 
lative tribunal—and later of the district courts—having 
all the force and effect of a jury verdict. 

Some boards in the administrative branch of the gov- 
ernment had been established at earlier periods in our 
history to determine land claims in territories which we 
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had purchased from Spain and France but there was no 
judicial review provided in such cases. In many instances 
the findings of the boards in favor of the individual had 
to be confirmed by the Congress and long, weary years 
were consumed in so doing. By way of contrast, an 1851 
statute established such a board for the settlement of the 
Spanish and Mexican land claims in California with an 
excellent procedure for judicial review of the findings of 
facts and decisions of the board. The claimant could ap- 
peal to the courts and similarly to the present Board of 
Tax Appeals, the government could do likewise. Attor- 
ney General Cushing did appeal to the courts practically 
all of the decisions of the California Land Board against 
the Government; he argued thirteen of them in the Su- 
preme Court of the United States and lost all thirteen; 
and he then dismissed some 435 cases at one time. In my 
judgment this was one of the most successful of adminis- 
trative tribunals established before or since 1851. 

It will be remembered that following the close of the 
Revolutionary War this country went through what is 
known as the “Critical Period,” a period of economic de- 
pression, and Shays’ rebellion of 1786 sounded a warning 
to the Founding Fathers that our governmental house 
must be placed in order—as it was done in the Constitu- 
tion written the next year. However, this depression and 
the one of 1828 and of 1837 to 1850, were not as dangerous 
as they might have been due to the fact that there was an 
abundance of virgin land and natural resources beyond 
the riches of a Midas’ dream to be had almost for the 
taking. There was a demand in the 1828 depression for 
a ten-hour day, free schools, and abolition of imprison- 
ment for debt while during the latter depression there was 
an evangelistic era, characterized by utopian and humani- 
tarian protests which took the form of model communi- 
ties, such as Brook Farm, and the rise of the Free Soil 
movement. We had not then discovered “work relief”! 
None of these movements were sufficiently strong to effect 
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any change of consequence in the administration of Fed- 
eral laws, though there were growing attempts at regula- 
tion and control through the use of municipal and State 
governmental machinery. 


However, the union of steam and steel, first witnessed 
by the delegates to the Convention of 1787, opened a 
Pandora’s box of problems—accentuated by the gradual 
disappearance of the more productive public land; by 
improved means of communication; and, in fact, by the 
rise of industrialism with all of its social and economic 
problems. Immigration had been heavy during and im- 
mediately after the Civil War and this war released to 
productive enterprises more than two million men en- 
gaged for four long years in a carnage of destruction of 
both life and property. In the midst of all this there oc- 
curred the economic depression of 1873 to 1896 with its 
bitter attack on the railroads and on monopoly, backed by 
the Populist, Greenback, and Granger movements. Busi- 
ness became the whipping boy. The pioneer attitude of 
the people toward government disappeared to the extent 
they believed they could utilize the powers of government 
to regulate and control their fellow men. Impatient with 
the delays and the meticulous procedure of the courts, the 
people demanded and obtained from the law-making au- 
thorities the creation of administrative offices, boards, 
and commission to control and regulate various phases of 
our economic and social life and in many instances there 
was adherence to the practice prior to 1855 of securing 
justice, if any, from the legislative and executive branches 
of the Federal and State governments, as the case might 
be. The courts were not authorized or permitted to in- 
terfere except in instances where a constitutional right 
might be denied and not always then. 

The depression commencing in 1930 became acute in 
1933 and there have been.accelerated and accentuated de- 
mands, translated into statutes in many instances, for ad- 
ditional regulation and control of excesses believed by the 
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people to have been largely if not entirely responsible for 
the depression. The demands have been accelerated by 
mass appeal due to the ease and rapidity of communica- 
tion by telephone, telegraph, radio, automobiles, air- 
planes, and because of the tremendous technological de- 
velopments not available in any prior depression. The de- 
mands have been accentuated because we are now largely 
a nation of 130,000,000 people; the lands and natural re- 
sources available during our earlier history are now in 
private hands; instead of being predominantly a rural 
people, we are now predominantly an urban people; and, 
I may say, a nation of employees with an interdependence 
on each other and on peoples in other lands unknown in 
any other period of the world’s history. 


This is not a condition of affairs about which we should 
become alarmed. It has been gestating in the womb of 
history for many years. Nearly a quarter of a century 
ago, the late Elihu Root in his Presidential Address of 
1916 to the American Bar Association forecasted its com- 
ing and warned both the Bar and the Country that: 


We are entering upon the creation of a body of administrative 
law quite different in its machinery, its remedies, and its neces- 
sary safeguards from the old methods of regulation by specific 
statutes enforced by the courts. As any community passes from 
simple to complex conditions the only way in which government 
can deal with the increased burdens thrown upon it is by the 
delegation of power to be exercised in detail by subordinate 
agents, subject to the control of general directions prescribed by 
superior authority. The necessities of our situation have already 
led to an extensive employment of that method. The Interstate 
Commerce Commission, the state public service commissions, the 
Federal Trade Commission, the powers of the Federal Reserve 
Board, the health departments of the states, and many other su- 
pervisory offices and agencies are familiar illustrations. Before 
these agencies the old doctrine prohibiting the delegation of legis- 
lative power has virtually retired from the field and given up the 
fight. We shall go on; we shall expand them, whether we ap- 
prove theoretically or not, because such agencies furnish protec- 
tion to rights and obstacles to wrongdoing which under our new 
social and industrial conditions can not be practically accom- 
plished by the old and simple procedure of legislature and courts 
as in the last generation. Yet the powers that are committed to 
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these regulating agencies, and which they must have to do their 
work, carry with them great and dangerous opportunities of op- 
pression and wrong. If we are to continue a government of lim- 
ited powers these agencies of regulation must themselves be regu- 
lated. The limits of their power over the citizen must be fixed 
and determined. The rights of the citizen against them must be 
made plain. A system of administrative law must be developed, 
and that with us is still in its infancy, crude and imperfect. 


All of the agencies charged with the administration 
of the law, whether created before or during the New 
Deal, are executive agencies and to a very great extent 
such justice as the citizen may be able to obtain from them 
is executive justice. The issues are entirely too complex 
for the Congress to attempt settlement, or review in par- 
ticular cases and while there very generally has been pro- 
vided by particular statutes some right of judicial review 
of the administrative decisions, the courts are overworked 
and to a certain extent undermanned though the Congress 
recently has provided some additional judges. In most 
instances the review is limited by statute to questions of 
law, or what amounts to the same thing by the require- 
ment that the courts shall not reverse or modify the ad- 
ministrative decisions if the findings of facts are supported 
by evidence or by substantial evidence. However, due to 
the varying scope of reviews under the different statutes, 
much additional work is thrown upon the reviewing 
courts in the verification of the statutes involved in the 
cases which are cited to them by counsel as being in point. 
I have pointed out elsewhere that one of these Federal 
agencies decided some 603,000 cases, while all of the Fed- 
eral courts during a corresponding period decided but 
141,000-odd cases; that in one of the smallest of the Fed- 
eral agencies, the number of intra-agency appeals was 
more than the aggregate of appeals to all of the eleven 
United States Circuit Courts of Appeal; that there are 
some 130-odd such agencies; and that they are manned 
by over one million officers and employees located 
throughout the United States and other parts of the world. 
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In my humble judgment it is fantastic to expect the 
courts to be able to try de novo any considerable number 
of controversies between the officers and employees of the 
Federal government and the citizen, even if it were con- 
stitutionally possible—and it is not. Also, it is impossible 
and unnecessary for the Federal courts to review the law 
and the facts in all administrative decisions. An attempt 
across the near-by State line in New York to secure ap- 
proval by the people of a constitutional amendment to im- 
pose such a burden on the courts resulted in an ignomini- 
ous defeat at the hands of the electorate. Moreover, if 
the Federal government has been able to exist for one 
hundred and fifty years without any judicial review what- 
ever in any class of controversies with the United States 
and with a limited review during the balance of that pe- 
riod to questions of law, in some instances, practically if 
not actually limited, upon what reasonable basis may it 
be expected that in this complex age we are going to be 
able to reverse our governmental history and substitute 
a judicial administration of the laws for an executive ad- 
ministration of the laws? 

Yet due to the complexities of our modern age, we are 
confronted by a situation which is steadily growing worse. 
The time was when Government was limited to mainte- 
nance of the peace and protection at home and abroad, 
with the transportation of the mail and the collection of 
such limited revenues as were necessary for such limited 
purposes. Due to the causes which I have mentioned, 
governments of today are regulating and interfering with 
many of the affairs of life from the cradle to the grave. 
The Federal government has failed, and most of the State 
governments have likewise failed, to develop an adminis- 
trative service based on merit and protected from politi- 
cal buccaneers. Not only is there sometimes an alliance 
between the administrative officers of local government 
and the underworld, to the great prejudice of the peace 
and protection of the people, but there is often incompe- 
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tency and bias in administrative officials to the prejudice 
of justice. 

We have had, and to some extent continue to have in- 
competent judges but at long last the legal profession has 
become organized to aid in the selection, or election of 
competent lawyers to the bench and in their retention 
thereon so long as they conduct themselves uprightly and 
fairly. Notwithstanding Civil Service Reform move- 
ments have been nibbling away at the same problem in 
Federal, State, and municipal administrative services, 
lawyers and other citizens have not concerned themselves 
with such problem to any great degree. These services 
continue to be the happy hunting grounds of the political 
spoilsman and will so continue until such time as the peo- 
ple demand a real Civil Service for their administrative 
employees. 

Every problem for improvement of the administration 
of the law—whether on the bench or in the administrative 
service of any governmental organization—goes back to 
the selection and retention in the service of trained, fair 
and just personnel. The governmental agencies today 
making the best record for fairness and justice are agen- 
cies where the employees are under Civil Service protec- 
tion—even from politically minded superiors—or they 
have superiors appointed for long terms of office who are 
able to protect their subordinates against the political 
spoilsman. 

No lawyer expects even the most learned judges to at- 
tempt to administer justice without a definition in the law 
of the rights or liabilities to be adjudged. A lawyer is 
not appointed to the bench and told to go forth and do 
justice according to his ideas of what may be justice 
in particular cases and with a procedure which he may 
change willy-nilly from case to case or even during the 
trial of acase. Yet, we seem to think that no rules of pro- 
cedure are required either in the statute or in regulations 
for the administration of the law. In effect, the adminis- 
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trative officer—in too many instances knowing nothing 
whatever about the statutes until he is appointed—is told 
to go forth and “do good” or bring about “the more abun- 
dant life.” How he is to do it may be stated in very gen- 
eral terms in the statute or statutes but he may interpret 
the statute differently in different cases and the head of his 
agency may have one view as to what the statute means 
while the subordinate may adopt an entirely different 
view. The conflict may never become known one to the 
other. One subordinate administrative officer may try to 
work out the proper conclusion on the basis of received 
legal technic so as to comply with the statute but his fel- 
low subordinate may conclude to take as extreme a view 
as he thinks he may get by with. Further, one subordi- 
nate may be a conscientious, fair, and just official similar 
to so many justly famous Chancellors and judges in this 
State, while another may be appointed upon the demand 
of some organized group and expected to administer the 
law so as to reward that group and punish its enemies— 
whether such enemies be organized labor, a part of or- 
ganized labor, the railroads, corporations, or any other 
group. 

The late Mr. Root knew whereof he spoke in 1916 when 
he said that these administrative agencies themselves must 
be regulated. Mr. Root had been Secretary of War, Sec- 
retary of State, and a Senator of the United States after he 
served a term as United States Attorney for the Southern 
District of New York. Mark you, he did not say that the 
duty of administration of the law should be taken away 
from the administrative officers and imposed on the ju- 
diciary. He knew, as we all must know, that if we de- 
liberately started out to destroy the courts we could adopt 
no method which would be so sure and swift in the ac- 
complishment of that purpose as to hurl these courts into 
the midst of the warring economic and social factions. 
Chief Justice Marshall knew that fact even in those sim- 
ple days. He knew what had happened to some of the 





320 THE GEORGE WASHINGTON LAW REVIEW 


English courts and a number of English judges and while 
he sustained the jurisdiction of the courts in suits against 
government officers, he resolutely denied such jurisdic- 
tion in suits against the Government. He wanted no 
more such fights with the executive as he had had with 
Jefferson and it was not until Chief Justice Taney and the 
Dred Scott decision that the court similarly became in- 
volved. 

Competent personnel and adequate machinery, or pro- 
cedure are required in the proper administration of the 
law to the same extent that they are required for the ju- 
diciary. In addition to that, a simple and expeditious 
procedure must be established whereby it can be deter- 
mined in any case whether the administrative officials 
have obeyed and observed the law in its administration. 
Mark you, I say “obeyed and observed’; not that the 
courts shall determine whether they would have exer- 
cised their discretion and decided the case as did the ad- 
ministrative agency. The remedy in the event of abuse of 
administrative discretion within the terms of the law is a 
change in the law so as to limit and restrict that discre- 
tion. As Justice Stone has said, the remedy in such a case 
is at the polls and not in the courts. 

The 1937, 1938 and the present 1939 Special Commit- 
tee on Administrative Law of the American Bar Associa- 
tion were and are convinced that the solution of our ad- 
ministration of the law problem lies in a few basic prin- 
ciples; first, That the chief administrative officer; that 
is, the head of the agency concerned, must be required by 
statute to issue implementing rules, or regulations imple- 
menting both the adjective and substantive terms of the 
statutes as to which his agency is charged with the task of 
administering so (a) That his subordinates may have uni- 
form rules to be applied as concrete controversies arise, 
with a limitation on their discretion accordingly, and (b) 
That the individual citizen may know in advance what 
interpretation of the statute or statutes will be applied if 
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the facts bring his controversy within the statutes being 
administered. Second, In order that the chief adminis- 
trative officer and all of his administrative subordinates 
themselves may be regulated, to make them stay with- 
in the terms of the statute, there must be procedure for 
securing expeditiously a declaratory judgment from the 
judiciary—an entirely different branch of government— 
as to whether the regulation is in accordance with the 
Constitution and in accordance with the statute or stat- 
utes under which issued. Of course, the regulation may 
be changed at any time after public notice and public 
hearing, if the latter be requested. By such means we 
avoid that rigidity in the law which is unsatisfactory in 
the administration of a great government and at the same 
time we avoid that changing of the rules as the game is 
played which leads to favoritism and injustice. 

But proper control over the exercise of delegated legis- 
lation is not sufficient to protect the citizen and to prevent 
the administrative officer from traveling outside of the 
marked channels of his legal authority. If we are to have 
supremacy of the law, there must be established a pro- 
cedure and machinery for determining the controversies 
which arise in the administration of the law. Some of 
these controversies may be settled, as they are now settled, 
by negotiation with superior administrative officers but 
many of them can not be so settled. We do not propose 
to disturb this age-old and practically the only adminis- 
trative procedure now existing for that purpose. On the 
contrary, we propose to develop and expand that proce- 
dure by providing that there shall be set up inside the 
agency such number of three-men boards as the head of 
the agency determines to be necessary to hear the appeals 
from the individual administering officers and employees. 
These boards are to be established both in Washington 
and in the states. The hearings before these boards are to 
be surrounded by all of the protection which the courts 
accord to the building of a record before them. In fact, 
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our Committee anticipated by nearly two years the deci- 
sion of the Supreme Court in the Kansas City Stockyards 
case as to the elements of a full and fair hearing. ‘These 
boards are to be required to make written findings of facts 
and a written decision and the entire record must be pre- 
served. 

As there will be many of these boards operating at the 
same time in the various agencies, there is bound to arise 
conflicts in decisions and then, too, it is not proposed to 
permit governmental officers to appeal the decisions of 
the boards to the courts and thus impose useless expense 
on the citizen, as is now the situation as to the Board of 
Tax Appeals and as was the situation with respect to the 
California Land Board. On the contrary, the decision of 
the board, if approved, must be accepted by the Govern- 
ment as Federal Trade Commission decisions are now ac- 
cepted by the United States. However, in order that con- 
flicts in decisions among the intra-agency boards may be 
adjusted and in order that the public interests may be 
adequately protected, provision is made for the approval, 
disapproval, or modification of their findings of facts and 
decisions or orders by the head of the agency concerned 
or such person as he may designate—with the require- 
ment that any modifying or disapproving findings of fact 
and decision or order by the head of the agency or his 
representative must go into the record for the informa- 
tion of the reviewing court in event the citizen appeals. 

The procedure before the independent agencies consist- 
ing of three or more members will be standardized and 
made uniform and the procedure on appeal will be the 
same as in the case of the intra-agency boards. This will 
simplify the hearings on reviews in the courts and render 
unnecessary a vast amount of verification by the judges or 
their clerks in the examination of precedents to see if the 
statutes involved are similar in terms. 

A petition for review may be filed in any of the eleven 
circuit courts of appeal or in the court of claims if the 
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case is otherwise in the jurisdiction of that court. The 
review formula has been worked out with a great deal of 
care to authorize the court or to remand the case for the 
taking of further evidence and to affirm or set aside any 
decision or order, with the restriction that: 

No decision or order of any agency or independent agency 
shall be set aside or remanded by the court unless it is made to 
appear by the aggrieved party that the findings of fact are clearly 
erroneous, or the findings of fact are not supported by substantial 
evidence, or that the decision or order is not supported by the 
findings of fact, or that the decision or order was issued without 
due notice and a reasonable opportunity having been afforded 
the aggrieved party for a full and fair hearing as provided in 
section 3 of this Act, or that the decision or order is beyond the 
jurisdiction of the agency or independent agency, as the case may 
be, or that the decision or order infringes the Constitution or 
statutes of the United States, or that the decision or order is 
otherwise contrary to law. 

Futher, in order to reduce conflicts among the review- 
ing courts to a minimum, with assurance of an early deter- 
mination by the court of ultimate jurisdiction, it is pro- 
posed that the disagreeing court shall certify the points 
of its disagreement with a statement of the reasons in sup- 
port thereof to the Supreme Court of the United States 
for determination in accordance with the procedure now 
established for certified questions. 


That is to say, this Committee, with Dean Pound at its 
head last year, has concluded with William Paterson that 
a little practicality is to be preferred to theory and has 
drafted a bill with three basic purposes,—the improve- 
ment of methods of formulating rules and regulations 
(including provisions for judicial review of the rules so 
formulated), the establishment of a system of administra- 
tive review (through administrative boards) within gov- 
ernmental agencies, and provision for judicial review of 
such decisions of the administrative boards. In connec- 
tion with each of these three objectives it is sought to 
standardize the methods and machinery, and the three 
objectives cover, generally, three consecutive stages of ad- 
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ministrative process—that is, the formulation of regula- 
tions, the administrative review of the application of such 
regulations in concrete cases as they arise in adminstration 
of the laws, and, finally, judicial review of the administra- 
tive conclusions as to both the regulations and their appli- 
cations, the review being broad enough to permit the re- 
viewing courts to examine the facts in any case where it is 
reasonably shown that a full and fair hearing has not been 
granted or that the findings of facts are not supported by 
substantial evidence. 

Administration will thus remain where it has always 
been under our system of government—in the executive 
branch of the Government, with protection to the citizen 
that the administrative agencies themselves shall be regu- 
lated if they travel outside of their basic statutory author- 
ity or if they act in a biased or prejudiced manner and not 
in accordance with the statute and the facts. We have not 
provided, and have not intended to provide any method 
whereby controversies between the Government and the 


citizen shall be reduced to the stage of a battle, as in pio- 
neer days, with the result in favor of the shrewd rather 
than in accordance with the law and the facts. 

I conclude in the words of James Madison in the long 
ago, that: 


In framing a government which is to be administered by men 
over men, the great difficulty lies in this: you must first enable 
the government to control the governed, and in the next place 
oblige it to control itself. 
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I. 


ORIGIN, GROWTH, DEVELOPMENT AND DECLINE OF 
ELECTRIC RAILWAYS 


Electric railways constitute an important, integral part 
of the Nation’s transportation system, both as to passen- 
gers and freight. According to the latest available figures 
there are 146 separately operated electric railways en- 
gaged in interstate commerce. Of this number 118 are so 
engaged as to be required to make annual reports to the 
Interstate Commerce Commission. Those not making 
such reports are engaged in interstate commerce to such 
a slight extent that they have been excused from reporting 
to the Commission. For the calendar year 1936 the op- 
erating revenues of the electric railways reporting to the 
Commission amounted to $52,032,202. Of this total 40.6 
per cent was received for the transportation of freight. 
Over 5,300 miles of road were operated.’ 

Electric railways have been in operation for approxi- 
mately fifty years. When the Interstate Commerce Act 
was passed, in 1887, they were in a purely experimental 
state. The electric street railway was first successfully 
operated in Richmond, Virginia, in 1888. It was not 
until several years thereafter that their practicability had 


1 Statement No. 3741, Bureau of Statistics, Interstate Commerce Commission, 
(1935) E. Ry. Stat. (Sept., 1937). 
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been demonstrated to such an extent as to cause their ex- 
tension to interurban service. From 1890 until 1917 the 
trend of their development was definitely upward. In 
that year the electric railways operated more than 15,000 
miles of road. Their freight revenue was then slightly 
more than $18,000,000, or about 10 per cent of their total 
revenues. Their freight revenues increased to approxi- 
mately $21,000,000 in 1936. Due to the decline in reve- 
nues received for the transportation of passengers, which 
was approximately 67 per cent, the percentage of freight 
revenues of these carriers to their total operating reve- 
nues increased from 10 per cent in 1917 to 40 per cent in 
1936.’ 

The transition of these carriers from local transporta- 
tion units to participants as an essential part of the Na- 
tion’s long distance and country-wide transportation sys- 
tem has given rise to their special treatment under the 
Interstate Commerce Act and related Acts administered 
by the Interstate Commerce Commission without coun- 
terpart in administrative jurisprudence. 


II. 
SCOPE AND PURPOSE OF THIS PAPER 


It is the purpose of this paper to analyze the treatment 
accorded electric railways by the Interstate Commerce 
Commission in proceedings before it, supplemented by 
pertinent decisions where orders of the Interstate Com- 
merce Commission have been sought to be enforced or 
have been challenged in courts of the United States. 

The proceedings before the Interstate Commerce Com- 
mission will be considered from the standpoint of the 
applicability of the Interstate Commerce Act in its gen- 
eral terms to electric railways, and also the applicability 
of those sections of that Act and related Acts which refer 
to electric railways in distinguishing language, with a 


2 Statement No. 35101, Bureau of Statistics, Interstate Commerce Commission. 
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view of ascertaining first, the extent to which electric 
railways are subject to the Interstate Commerce Act and 
thus to the jurisdiction of the Interstate Commerce Com- 
mission; second, to what extent they are subject to certain 
related Acts; and third, the uniformity of classification by 
the Interstate Commerce Commission in proceedings be- 
fore it under these sections of the Interstate Commerce 
Act and related Acts from the operation of which certain 
types of electric railways are excepted. 


IIl. 


ELECTRIC RAILWAYS UNDER THE ORIGINAL INTERSTATE 
COMMERCE ACT 


Since the original Interstate Commerce Act did not 
make any distinction between electric and steam railroads 
for the reason that at the time of its enactment there 
were no electric railways, and its language being gen- 
eral,’ referring to the railroads subject to it as “carriers 
by railroad,” the Interstate Commerce Commission exer- 
cised jurisdiction even over electric street railways which 
engaged in interstate commerce by crossing State lines 
until the Supreme Court of the United States in Omaha 
and Council Bluffs Street Railway Company v. Interstate 
Commerce Commission* decided that the term “carrier 
by railroad” as used in the Interstate Commerce Act did 
not extend to street railroads even though engaged in 
interstate commerce. In spite of the exclusion of electric 
street railways, a large class of electric railways were still 
subject to regulation under the general terms of the Act. 
For example, after this decision commodity rates were 
regulated on the Boise Valley Traction Lines,’ passenger 
fares on the Illinois Traction System from St. Louis, Mis- 


%“(1) That the provisions of this act shall apply to common carriers eae: 
in—(a) The transportation of arswett or property wholly by railroad. 
24 Stat. 379 (1887), 49 U. S. C. §1 (1934). 


* 230 U. S. 324, 33 Sup. Ct. 890, 57 . ed. 1501 (1913). 
5 Hurst v. Boise Valley Traction Co., 51 I. C. C. 697 (1918). 
4 
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souri, across the river to Illinois points; ° joint rates and 
through routes (after the amendment of 1906’ authoriz- 
ing the Interstate Commerce Commission to establish 
them) were ordered established between the Chicago, 
Ottawa & Peoria R. R., an electric railway, and the Chi- 
cago & Northwestern Ry., a steam carrier; * between the 
Indianapolis, Columbus & Southern Railway, the In- 
diana & Louisville Traction R. R., the Louisville & 
Northern Railway & Lighting Co., the Louisville & 
Southern Indiana Traction, all interurban electric rail- 
ways;° between the St. Louis, Springfield & Peoria R. R., 
an electric railway, and the Peoria and Pekin Union Ry., 
a steam carrier, the latter being required to extend its 
facilities to the electric railway on a reasonable basis.”° 


IV. 


ELECTRIC RAILWAYS UNDER INTERSTATE COMMERCE 
ActT SINCE 1920 


Beginning with the Transportation Act of 1920 and 
continuing down to the present, Congress has recognized 
there are certain fundamental differences between the 
ordinary electric interurban railway and steam railroads 
and has, therefore, exempted the former class, together 
with street and suburban electric railways from the oper- 
ation of several new sections of the Interstate Commerce 
Act and related Acts, passed thereafter. 


In general, no distinction is made merely because of 
a difference in motive power. Instead, Congress has for 
the most part excepted from operation of certain sections 
of the Act, “street, suburban, and interurban electric rail- 


® St. Louis, Mo.-Illinois Passenger Fares, 41 I. C. C. 584 (1916). 
7 34 Stat. 589 (1906), 49 U. S. C. §15 (1934). 


8 Chicago, Ottawa and Peoria R. R. v. Chicago & North Western Ry., 33 
I. C. C. 573 (1915). 

® Louisville Board of Trade v. Indianapolis, Columbus & Southern Traction 
Co., 27 I. C. C. 499 (1913). 


10 St. Louis, Springfield and Peoria Ry. v. Peoria and Pekin R. R., 26 I. C. C. 
226 (1913). 
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ways not operated as part of a general steam railroad 
system of transportation.” The language used varies but 
is substantially in this form and raises primarily a ques- 
tion of definition which is left to the Interstate Commerce 
Commission for determination. The absence of any stand- 
ard other than the words themselves renders more dif- 
ficult the problem which centers about the meaning of 
the word “interurban” as used in various sections of the 
Act and related Acts. 

The proceedings of the Interstate Commerce Commis- 
sion, under the Act and related Acts since 1920, with 
respect to electric railways are considered separately im- 
mediately following. 

The parts of this paper dealing with rates, fares, and 
charges, establishment of joint rates and through routes, 
switching charges and electric railway mileage are in- 
cluded in the discussion of treatment since 1920 for the 
reason that there is, practically speaking, no difference 
between the regulation of electric railways in these re- 
spects before and after that time. 


1. Certificates of Public Convenience and Necessity 


The Transportation Act of 1920 added paragraphs 
18-22** to section 1 of the Interstate Commerce Act. 
Under section 1 (18) there have been a great number of 
applications to the Interstate Commerce Commission by 


11 Section 1(18) requires a carrier to obtain from the Commission a certificate 
of public convenience and necessity before it shall undertake the extension of its 
railroad or the construction, operation, acquisition or abandonment of any line 
of railroad. 

Section 1(19) sets forth the procedure on application for such certificate. 

Section 1(20) empowers the Commission to refuse such certificate or to issue 
it as prayed for or partially and on such terms and conditions as the Commis- 
sion shall think fit. It also provides injunctive relief and penalties for any vio- 
lations. 

Section 1(21) authorizes the Commission to require provision of facilities for 
car service or extension of its lines. 

Section 1(22) contains the exception: “The authority of the Commission con- 
ferred by paragraphs (18) to (21), both inclusive, shall not extend to the con- 
struction or abandonment of spur, industrial, team, switching or side tracks, lo- 
cated or to be located wholly within one state, or of street, surburban, or inter- 
urban electric railways, which are not operated as a part or parts of .. — 
steam railroad system of transportation.” 41 Stat. 478 (1920), 49 U. S.C. §1 
(18-22) (1934). 
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electric railways for authority to construct or to abandon 
lines or operation. Out of 90 applications made by 62 
different electric railways, the jurisdiction of the Com- 
mission has been specifically disputed in only 7 cases. In 
6 of these the Commission took jurisdiction. In 5 in- 
stances the Commission dismissed applications on juris- 
dictional grounds where no objection to its jurisdiction 
had been made. However, in the greater number of 
cases the Commission assumed jurisdiction without any 
discussion, merely referring to the applicant as a “carrier 
by railroad subject to the Interstate Commerce Act” ™ or 
a “corporation organized for the purpose of engaging 
in interstate commerce by railroad.” * 

The leading proceeding before the Commission in 
which the question of exemption from section | (18) was 
involved, is the application of the Piedmont and North- 
ern Railway Company™ to construct a northern and a 
southern extension, 75 and 53 miles in length respectively. 
The Railway filed a motion to dismiss its own application 
on the ground it was exempt under section | (22). The 
Commission decided the railway was subject to section 
1 (18), considered the application and denied it on its 
merits. Although conceding some of its operations par- 
took of the nature of an interurban electric railway,” the 
Commission concluded that on the whole its operations 
were of a broader nature and similar to those of a steam 
railroad except for the type of power used. More impor- 
tant of these essential similarities were its revenue, de- 
rived 92% from the transportation of freight in inter- 
changeable equipment, on joint rates and divisions with 


12 Northeast Oklahoma Ry., 166 I. C. C. 651 (1930); Oregon Electric Ry. 
Co., 145 I. C. C. 449 (1928); Chicago, Kalamazoo & Saginaw Ry. Co., 166 
I. C. C. 265 (1930); Kansas City Public Service Co., 154 I. C. C. 207 (1929). 

18 Kansas & Missouri Ry. & Term. Co., 82 I. C. C. 612 (1923); Quebec Ex- 
tension Ry. Co., 99 I. C. C. 93 (1925); St. Louis Elec. Term. Ry. Co., 150 
I. C. C. 59 (1928). 

14 138 I. C. C. 363 (1928). 

15]t owned the street railway system in Gastonia; connected the street 
railway systems in the cities it served; and, generally, maintained more flexible 
schedules than steam railroads. 
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steam railroads; its participation in 502 tariffs with 
powers of attorney on file in tariff bureaus; interline bill- 
ing; ownership of interchangeable equipment and its 
competition with the Southern Railway, the line of which 
is closely paralleled. As proposed to be extended to con- 
nect with the Georgia and Florida and the Norfolk and 
Western to form a through route north, east and west with 
an estimated increase of 82,00 carloads of freight yearly, 
the Commission said in its opinion it was clearly a com- 
mercial railroad operated by electricity. 

The P. and N., before a three-judge court, asked that the 
order of the Commission be set aside on the ground that 
it was an electric interurban within section 1 (22) and, 
hence, the Commission had no jurisdiction to enter the 
order. Holding that the Commission had jurisdiction, the 
court dismissed the suit on its merits.*° On appeal the 
Supreme Court reversed the lower court saying that the 
suit should have been dismissed on jurisdictional grounds, 
since the Commission’s order was negative in form and 
if as a matter of fact the P. and N. was an interurban 
would be of no force.” Thereafter the P. and N. started 
the construction originally proposed and the Interstate 
Commerce Commission brought suit to enforce its order 
and enjoin the construction. While awaiting hearing in 
the Circuit Court of Appeals, on appeal from a decree 
enjoining the construction” the case was brought to the 
Supreme Court on certiorari, and this time the Supreme 
Court decided the jurisdictional problem raised in the 
motion to dismiss the original application of the railway 
before the Interstate Commerce Commission, holding 
that the P. and N. was not an interurban electric railway 
within the meaning of that term in section | (22)."° The 


court relied on substantially the same factors as did the 


— and Northern Ry. Co. v. U. S., 30 F. (2d) 421 (W. D. S. Car. 
17 280 U. S. 469, 50 Sup. Ct. 192, 74 L. ed. 551 (1930). 

1851 F. (2d) 766 (W. D. S. Car. 1931). 

19 286 U. S. 299, 52 Sup. Ct. 541, 76 L. ed. 1115 (1932). 
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Commission and said that on the facts presented the rail- 
way clearly was not an interurban. 

A few more cases where the jurisdiction of the Com- 
mission was attacked might be mentioned, in none of 
which perhaps did the electric railway seem so clearly 
to be a commercial railroad operated by electricity as did 
the Piedmont and Northern. The Public Service Com- 
mission of the State of New York denied the jurisdiction 
of the Commission in the application of the Jamestown, 
Westfield and Northwestern R. R. Co.” to abandon 32.5 
miles of line in Chautauqua county, N. Y. This railway 
had been electrified in 1917, interchanged 90% of its 
freight with and connected with the Pennsylvania Rail- 
road, the New York Central and the New York, Chicago, 
and St. Louis. Its revenue was derived principally from 
the transportation of freight. In affirming its jurisdiction 
over this railway the Commission said: “The J. and W. 
local business and passenger business are relatively unim- 
portant. The functions of this line and the method of its 
operation do not differ materially from those of a steam 
railroad in any essential matter except the use of electric 
power. The line therefore does not fall within the ex- 
ception in section 1 (22).” 

The State of Colorado attacked the jurisdiction of the 
Commission over the abandonment of 15.87 miles of track 
in Mesa county, Colo., by the Grand River R. R. Co.,” 
which connected with the Denver Rio Grande R. R. The 
Grand River had abandoned all passenger traffic two 
years before. The Commission held that since the road 
engaged in the transportation of freight alone the con- 
tention that it was exempted by section 1 (22) was with- 
out merit. 

The Pacific Electric Railway, having 615 miles of 
track and engaged in the transportation of passengers in 
interstate and foreign commerce, claimed exemption in 


20 Jamestown, Westfield and Northwestern R. R. Co., 207 I. C. C. 603 (1935). 
21 Grand River R. R. Co., 202 I. C. C. 356 (1934). 
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the proceedings for unification of harbor facilities at Los 
Angeles. The railway was held to be under the jurisdic- 
tion of the Commission on two grounds: the close rela- 
tionship between it and the Southern Pacific which owned 
a controlling interest in the Pacific Electric, and the fact 
that since each participating carrier would have a vote 
in the administration of the plan the Pacific Electric as 
a participant would have potential control in some re- 
spects over the operations of steam railroads participating 
and thus for this purpose it was not a mere interurban 
railway such as was intended to be exempted by Con- 
gress.” 

Of the 7 cases in which the Commission refused to take 
jurisdiction 4 are quite clear. The Lewiston and Youngs- 
town Frontier application® was to abandon 2 miles in 
Niagara county, N. Y. of a total of 7.2 operated as street 
and interurban railway. The Glendale and Montrose ap- 
plication™ covered the abandonment of 3 sections 2.61, 
5.58, and 4.18 miles respectively, in Los Angeles county, 
Calif. Its total annual revenue was $80,000 of which only 
$11,579 was derived from the transportation of freight. 
The Boise Valley Traction Company,” operator of 79 
miles of line of which 25% was laid on city streets, had a 
total revenue of $397,312 of which $300,205 was derived 
from the transportation of passengers. The Cincinnati, 
Hamilton and Dayton,” an 85-mile railway proposed to 
acquire and operate the Indianapolis, Columbus and East- 
ern, 143 miles long, and the Lima and Toledo, 70.76 miles 
all in Ohio. Nearly 50% of the revenues were derived 
from freight and 99% of the passenger business was intra- 
state. Standard steam railroad equipment could be used 


only on disconnected portions of its lines, amounting in 


22 Unified Operation of Railroad Facilities at Los Angeles Harbor, 150 
. C. C. 649 (1929). 


231241. C. C. 219 (1927). 

24166 I. C. C. 625 (1930). 

2579 I. C. C. 167 (1923). 

26 Cincinnati, Hamilton & Dayton Ry., 154 I. C. C. 603 (1929). 
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all to 117.43 miles of the 298.76 miles proposed to be 
operated. The Commission said that merely joining these 
three lines together did not change their character. 
The remaining three proceedings present a little more 
difficulty. The Eastern N. Y. Utilities Corp.” engaged 
in the operation of 35 miles of railway in New York 
having interchange connections with the New York Cen- 
tral and the Boston and Albany. It derived over half 
its revenue from the transportation of freight but it did 
not participate in interline billing, waybilling to junction 
points only. It did not have joint tariffs and its pas- 
senger business was purely local. Its equipment consisted 
of two flat cars which were not interchangeable. Without 
doubt if a necessity for them existed the Interstate Com- 
merce Commission had power to establish joint rates 
between this carrier and its steam connections.” As to 
the fact it had no interchangeable equipment, the J//inors 
Traction System application” for establishment of joint 
rates with steam carriers was resisted on the ground that 
the Traction System did not allow its own cars to be 
taken off its lines, but the Commission granted the peti- 
tion. Here the steam connections could furnish the 
equipment and the Eastern N. Y., unlike the Cincinnati, 
Hamilton and Dayton, was capable of accommodating it. 
The application of the Michigan United Railways 
Company” for a certificate to operate a line of railway 
in interstate commerce, hitherto operated by its lessee was 
dismissed on jurisdictional grounds. This carrier by 
electric railway in Michigan transported freight and 
passengers, interchanges and had physical connections 
with the Pere Marquette Railroad. On these bare facts 
it is questionable whether the railway is merely an inter- 
urban. The Commission dismissed its application with 


27 Eastern N. Y. Utilities Corp. Abandonment, 158 I. C. C. 101 (1929). 

28 Hood v. Monongahela Valley Traction Co., 73 I. C. C. 54 (1922). See, 
infra, Joint Rates and Through Rates, pp. 348-352. 

29 Application of Illinois Traction System, 55 I. C. C. 52 (1919). 

3067 I. C. C. 452 (1921). 
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the statement: “We are of the opinion that section | (18) 
does not apply to this situation and we are without juris- 
diction to issue a certificate authorizing operation.” 

The Commission also refused to take jurisdiction of the 
application of the Youngstown and Suburban Railway,” 
an electric railway 19.15 miles in length, with a branch 
of 6.4 miles, to secure trackage rights by contract over a 
line of the Pennsylvania R. R. to a connection 1,360 feet 
away with the Lake Erie and Eastern R. R. Co., a unit 
of the New York Central system. ‘The Railway was con- 
structed in 1930 without a certificate of public conven- 
ience from the Commission. It interchanged freight 
traffic at several points with steam roads. It had a direct 
connection with the Pennsylvania R. R. and all inter- 
change movements with the Baltimore and Ohio, the Erie 
R. R. and the L. E. were made through switching move- 
ments by the Pennsylvania R. R. In 1930 its passenger 
revenue was $97,226 and its freight and switching revenue 
combined amounted to $26,067. The trackage rights were 
desired so that the railway might interchange directly 
with the New York Central. The Commission said: 
“Under the circumstances we are of the opinion that the 
applicant is still an interurban electric railway within 
section 1 (22) and we are without jurisdiction.” 

In general the class of railways over which the Com- 
mission has refused to exercise jurisdiction under this sec- 
tion were those which were engaged principally in the 
transportation of passengers and deriving by far the 
greater part of their revenues therefrom. Of those which 
had substantial freight revenues the Cincinnati, Hamilton 
and Dayton case is easily distinguishable because of its 
physical shortcoming, 1. e., its inability to accommodate 
steam equipment over its lines generally but only on dis- 
connected portions of it. The Eastern N. Y. Utility Corp. 


case, apparently a more doubtful situation, may be ex- 


31 Youngstown and Suburban Ry. Co., 175 I. C. C. 699 (1931). 
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plained on the ground that actually it was not carrying 
on a railway business in a manner substantially similar to 
that of a steam railroad though with a few changes it 
could have done so. 

On the other hand, on the broad facts set forth in the 
Commission’s opinion the Michigan United and the 
Youngstown and Suburban cases seem to fit in more read- 
ily with the class of electric railways over which the Com- 
mission has taken jurisdiction, though perhaps their lim- 
ited engagement in interchange operations with steam 
roads justify their exclusion. At any rate the extent of 
these operations was not set forth among the jurisdictional 
facts. 

Where there was discussion of the jurisdiction of the 
Commission to act, and in some cases this was quite cur- 
sory,” the Commission has held in general under this 
section of the Act that electric railways, the lines of which 
are capable of accommodating standard steam equipment 
and which do a substantial freight business on joint rates 


and divisions and through routes and have interchange 
connections with steam railroads are something more than 
interurban railways and therefore are not excepted by 


section | (22) from the operation of section 1 (18) of the 
Act. 


2. Issuance of Securities 


The Transportation Act of 1920 also added section 
20a® to the Interstate Commerce Act. Of 32 applications 
to the Commission by electric railways under this section 
the Commission has not declined to hear any on the 
ground that it has no jurisdiction. A typical case is that 


82 For instance, the carriers enumerated note 12 supra. 


88 “That as used in this section the term ‘carrier’ means a common carrier 
by railroad (except a street, suburban or interurban electric railway which is 
not operated as a part of a general steam railroad system of transportation) 
which is subject to this part, or any corporation organized for the purpose of 
engaging in transportation by railroad subject to this part.” 

In general the section prohibits the issuance of unauthorized securities and 
the assumption of any liability as lessor, lessee, guarantor, indorser, surety, or 
otherwise in respect to the securities of any person natural or artificial unless 
authorized by the Commission. 41 Stat. 494 (1920), 49 U. S. C. § 20a (1934). 
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of the application of the Hutchinson and Northern™ to 
issue stock. The Commission took jurisdiction and au- 
thorized the issue. The purpose of the issue was to re- 
place stock which the railway had issued in 1923 without 
securing authority to do so from the Commission. Ex- 
cept for a reference to its report authorizing operation,” 
the Commission did not discuss nor the road contest its 
jurisdiction. In the latter proceeding the Commission 
said, in passing, that the railway had not applied for ap- 
proval of the issue yet gave no indication one way or 
another that it should have done so. 

The jurisdiction of the Commission was aggressively 
attacked in two cases. The first, in 1922, arose incidental- 
ly through the application of the Western Pacific Rail- 
road, a steam carrier, under the then section 5 (2)* of 
the Act to acquire control of the Sacramento and North- 
ern R. R. Co., after the transfer thereto by the Sacra- 
mento and Northern Railway Co. (a new corporation to 
be formed) of 9950 shares of the latter’s stock. The new 
corporation did not apply for authority to issue the stock 
and the Western Pacific contended it was not necessary 
on the ground that the Sacramento and Northern was an 
independently operated electric interurban and therefore 
within section 20a (1) which excepted this class by its 
definition of a carrier. Division 4 held the S. and N. was 
to be operated as an instrumentality of the Western Pacific 
as part of its system, and, furthermore, it was not an 
electric interurban within the meaning of this section, 
and, therefore, on either ground would have to secure 
permission to issue the securities.** On rehearing before 
the full Commission this ruling was affirmed.” 

The Sacramento and Northern including branches has 
165.03 miles of track; it participates in transcontinental 


$4111 I. C. C. 571 (1926). 

35 Hutchinson & N. Ry., 111 I. C. C. 403 (1926). 

36 See infra Combinations and Consolidations, pp. 346-348. 

37 Application of Western Pac. R. R., 71 I. C. C. 653 (1922). 


38 Proposed Control of Sacramento Northern by Western Pac. R. R., 79 
I. C. C. 782 (1923). 
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and interstate freight and passenger tariffs and parallels 
the Western Pacific for 77 miles. It uses electric loco- 
motives capable of hauling 40 to 50 cars and Western 
Pacific equipment is available to it. Its revenues from 
freight, mail and express exceeds, and its revenue from 
freight alone equals, its passenger revenue. Its sidings 
amount to 41.49 miles, which compared to its total length 
of 165.03 miles indicate a general freight participation. 
Of its mileage 147 miles were built on private way. 

To support its contention that the Sacramento and 
Northern was an interurban the Western Pacific pointed 
out that the wages of the S. and N. employees were not 
fixed by the Labor Board; that section 15a (1)c.* and 
sections 204 * and 209* of the Transportation Act of 
1920 recognized that an interurban railway may be en- 
gaged in the general transportation of freight and yet re- 
main known as an interurban; that the flexible character 
of its schedules and the frequent stops its passenger trains 
made together with the local character of its passenger 
revenues taken as a whole stamped this carrier as an in- 
terurban electric railway. 

The Commission ruled, however, that this carrier was 
engaged in the general transportation of freight and pas- 
sengers in substantially the same manner as steam rail- 
roads, and though volume of freight by itself may not be 
controlling, when coupled with the use of a large number 
of locomotives and relatively many sidings and partici- 
pation in interline billing and tariffs, it is a strong indica- 
tion that the carrier is performing functions of a wider 
scope than are ordinarily engaged in by interurban elec- 
tric lines. Later, on application the Commission approved 
the issue of the stock.® 

The other proceeding involved the Chicago North 
Shore and Milwaukee. The railway applied to the Re- 


39 Infra note 51. 

40 41 Stat. 460 (1920). 
4141 Stat. 464 (1920). 
4299 I. C. C. 382 (1925). 
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construction Finance Corporation for a loan and the 
Commission being asked to authorize the loan as required 
by law* said the question of the validity of the bonds 
offered as collateral was not free from difficulty. How- 
ever, to expedite matters the railway applied to the Com- 
mission for authority to issue series “C” bonds to replace 
the series “B” bonds which it had issued without the 
authorization of the Commission. Despite the fact that 
meanwhile on March 24, 1932, the U. S. District Court 
for the Northern District of Illinois in a suit brought by 
the United States to restrain the issuance of securities or 
guaranty of securities of any person or corporation with- 
out authority to do so from the Interstate Commerce 
Commission, had held the railway an interurban and not 
subject to this section,** the Commission took jurisdiction 
and without attempting to pass on the validity of prior 
issues, granted the request as to these series “C” bonds 
but only on the basis of specific expenditures for better- 
ments.*° 

The Commission decided to take jurisdiction because 
of its analysis of the nature of the railway together with 
the fact that the Supreme Court of the United States had 
not passed on the question. The Commission agreed with 
the District Court that the applicant performed the func- 
tions of an interurban electric railway and also of a street 
railway. But it also performed, the Commission said, sub- 
stantially all of the operations common to a steam railroad 
in a manner not essentially different from steam railroad 
practice except that it used electricity for motive power. 
The railway is more fully described later under the dis- 


43 47 Stat. 6 (1932) as amended; 15 U. S. C. § 605 (1934). 

44U. S. v. Chicago, North Shore and Milwaukee R. R. (N. D. Ill. Equity 
No. 10067, 1932). This suit was instituted because of the facts developed in the 
record of Hild v. Chicago, North Shore and Milwaukee R. R., 150 I. C. C. 
367 (1929). The complaint in the latter cause was filed under §13(1) of the 
Interstate Commerce Act on behalf of the stockholders of the corporation, to 
determine the validity of bonds issued without the approval of the Commission. 
The commission refused to rule on the point saying that no relief was asked 
and the complaint as presented involved a moot question. 


#5 Chicago, N. S. & Milwaukee R. R. Securities, 184 I. C. C. 525 (1932). 
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cussion of the applicability to it of the Railway Labor 
Act“ as amended. Considering the facts fully it seems 
that the Commission was justified in holding this carrier 
subject to its jurisdiction as to new securities to be issued 
on the basis of expenditures. 

On appeal to the Supreme Court, from the District 
Court in the then pending suit the validity of the securi- 
ties already issued by the railway was affirmed,” on the 
ground that the Commission, knowing of the issuance of 
the securities from the annual reports of the railway to 
it, took no action to require the carrier to comply with 
the law, which was the Commission’s duty if the Chicago 
North Shore were not an interurban electric railway. 
Therefore, by its inaction the Commission acquiesced in 
characterizing the railway as an interurban. The Court 
also pointed out that the Commission’s Bureau of Finance 
had not directed the Chicago North Shore to file reports 
under section 15a after the railway had filed a brief to 
support its contention it was not a carrier within the 


meaning of that section. Moreover the uncertainty of the 
Commission as to the railway’s status was further empha- 
sized by the fact that in its annual reports the Commission 
had asked Congress to clarify the language relating to 
the class of railways exempted by section 20 a (1).** The 


46 Ram.way Lasor Act as amended, infra. 


47 U. S. v. Chicago, N. S. & Milwaukee R. R., 288 U. S. 1, 53 Sup. Ct. 245, 
77 L. ed. 583 (1933). 


48 35 Ann. Rep. I. C. C. 21 (1921); 36 Ann. Rep. I. C. C. 32 (1922); 37 
Ann. Rep. I. C. C. 70 (1923) ; 38 Ann. Rep. I. C. C. 78 (1924) ; 39 Ann. Rep. 
I. C. C. 72 (1925); 42 Ann. Rep. I. C. C. 79-81 (1928); 43 Ann. Rep. I. C. C. 
89 (1929) ; 44 Ann. Rep. I. C. C. 96 (1930); 45 Ann. Rep. I. C. C. 122 (1931) ; 
46 Ann. Rep. I. C. C. 102 (1932); 49 Ann. Rep. I. C. C. 97 (1935). 

The Commission suggested that provision be made for exemption of particular 
electric railways falling within the excepted class provided they are able to show 
to the satisfaction of the Commission that they are not affected with an important 
national interest so far as the provisions in question are concerned. 42 Ann. 
Rep. I. C. C. 79-81 (1928). Later, it suggested the elimination from its juris- 
diction all street, suburban and interurban electric railways except such as are 
operated as parts of general steam railroad systems of transportation, or are en- 
gaged in the general transportation of freight and interchange standard steam 
railroad freight equipment with steam railroads for transportation in interstate 
or foreign commerce to or from points on its lines. It further recommended the 
exemption of such railways as “carriers” under sections 5(4), 5(5) and 5(17) 
of the Act. 49 Ann. Rep. I. C. C. 97 (1935). As herein appears, the Commis- 
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Court did not decide whether the Chicago North Shore 
was an interurban as that was not necessary to a disposi- 
tion of the case. It said, however, that the question was 
not without difficulty, but that if it were a case of first 
impression it would be inclined to hold it an interurban 
electric railway and differentiated it from the Piedmont 
and Northern.“ The latter, it must be noticed was ad- 
mitted by the Court to be a very clear case. If the diffi- 
culty and doubt as to the status of the Chicago North 
Shore is admitted, it seems that the doubt should be re- 
solved against it, for exemptions from the operation of 
remedial legislation are narrowly construed. This point 
is more fully discussed in connection with the railway’s 
status under the Railway Labor Act as amended.” The 
fact remains, however, that in the only case under section 
20 a to come before the Supreme Court no square ruling 
on the meaning of “an interurban electric railway” with- 
in this section was given. 

From the facts considered in the Sacramento and 
Northern and the Chicago North Shore cases, together 
with the others where there was no formal discussion of 
the Commission’s jurisdiction, the Commission applies 
the same general tests to make a determination under this 
section as it does under section | (22), namely, that where 
a carrier transcends the ordinary operations of a local 
nature characteristic of an interurban and engages to any 
considerable extent in the transportation of freight on an 
interchange basis with joint rates and through routes with 
steam carriers it is no longer the kind of railway which 
is intended to be exempted, despite the fact that it also 


sion has accomplished by interpretation the ends here sought, making it unneces- 
sary, and perhaps unwise, to attempt legislatively to define the electric railways 
not subject to the Act. 

49 Supra note 19. The Court said the North Shore was a typical example of 
the interurban electric line which has developed in addition such freight traffic 
as could advantageously be handled without interfering with its main purposes 
whereas the Piedmont was primarily a carrier of interchange carload freight. 
288 U. S. 1 (1933). 


50 Johnson v. Southern Pacific Co., 196 U. S. 1, 25 Sup. Ct. 151, 49 L. ed. 
363 (1904) ; 44 Stat. 577 (1926), 45 U. S. C. §151 (1934). 
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engages in operations which are local and interurban in 
nature. 


3. Application of Section 15a (Before Amendment of 
1933) to Electric Railways 


The third section * added to the Interstate Commerce 
Act by the Transportation Act of 1920 contained the so- 
called “recapture” provisions. —The amendment of June 
16, 1933, has substantially altered section 15 a but since 
the Act of 1920 defined a carrier in terms excluding cer- 
tain types of electric railways the application of section 
15 a by the Commission to electric railways is worthy of 
attention for the purpose of comparison with that of the 
other sections containing exclusion language in somewhat 
similar terms. 

On April 30, 1924, after a hearing at which a large 
number of electric railways were represented the Com- 
mission prescribed generally the principles to govern in 
determining whether an interurban electric railway was 
engaged in the general transportation of freight so as to 
be included under section 15 a. After outlining the dif- 
ferences between steam and interurban electric railroads 
the Commission said: ‘Considering responsibilities as 
well as benefits of carriers under section 15a it seems 
clear Congress intended to exclude electric interurbans 
generally from its operation and to include them only 
when engaged in such general transportation of freight as 

51“When used in this section . . . the term ‘carrier’ means a carrier by 
railroad or partly by railroad and partly by water, within the continental United 
States, subject to this Act, excluding (a) sleeping car companies and express 
companies, (b) street or suburban electric railways unless operated as a part of 
a general steam railroad system of transportation, (c) interurban electric rail- 
ways unless operated as a part of a general steam railroad system of transporta- 
tion or engaged in the general transportation of freight, and (d) etc.” 41 Stat. 
488 (1920), 49 U. S. C. § 15 (1934). Section 15a was enacted for the purpose of 
building up and maintaining the weaker carriers to enable them to perform their 


proper part in furnishing transportation facilities as part of the general trans- 
portation system of the country. 

52 Elimination of recapture provisions and discontinuance of all proceedings 
rissa) 15a as it then stood. 48 Stat. 220 (1933), 49 U. S. C. §§ 15a and b 


58 Application of section 15A of the I. C. C. Act to Electric Rys., 86 I. C. C. 
751 (1924). 
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would cause them to resemble steam roads in the per- 
formance of that function.” 

Acknowledging the difficulty of the question in some 
instances, it further said that consideration should be 
given to relative amounts of freight and passenger traffic, 
connections with steam roads and business, amount of and 
manner of handling interstate traffic, amount of inter- 
changeable equipment, character of right of way, terri- 
tory served and handicaps under which the particular 
carrier labors in handling freight, such as municipal reg- 
ulations curvature of track, station facilities and char- 
acteristics of equipment. 

The status of three electric railways was determined by 
the Commission.“ The section was held applicable to 
the Lackawanna and Wyoming Valley Railway,” a 20- 
mile double track railway running from Scranton to 
Wilkes-Barre, Pa. It was held not applicable to the Hud- 
son Valley Railroad,” an electric railway having 100 
miles of line in New York state, connecting three cities, 
and also 10 miles of street railway in two cities. It was 
also held not applicable to the Interstate Public Service 
Co.,” operator of 145 miles, of which 68 were leased, 
running between Louisville, Ky. and Indianapolis, Ind. 

Though in some respects these three railways were 
similar there appears in the Lackawanna and Wyoming 
Valley case just those characteristics of steam railroad op- 
eration which bring it within the purpose of the statute. 
All three were predominantly passenger carriers. The 
difference in their treatment lies in the way the L. & W. 
fits into a place, though a small one, in the general rail- 

54 From 1925 until 1928 the number of electric — es exemption 
was 198. 39 Ann. Rep. I. C. C. 20 (1925); 40 Ann. Rep. I. C. C. 20 (1926) ; 
41 Ann. Rep. I. C. C. 6 (1927); 42 Ann. Rep. ; od Cs tiga Returns to 
the Commission’s questionnaires per order of Feb. 23, 1929 indicated 147 electric 
= claimed exemption or express doubt as to their status. 43 Ann. Rep. 


| Say a) . 84 (1929). In 1932 this number was 119. 46 Ann. Rep. I. C. C. 93 


55105 I. C. C. 178 (1925). 

56111 I. C. C. 761 (1926). 

81117 I. C. C. 228 (1926). 
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road system of the country. It owned interchangeable 
equipment; its tracks were capable of accommodating 
any standard steam railroad equipment; it had physical 
connections with three steam railroads; it handled freight 
on joint rates and over through routes with steam car- 
riers; paralleled steam lines; was constructed on a pri- 
vate way and advertised its freight facilities. Of the 
freight it handled, 80% was carried in carload lots. 

The two respects in which it differs from steam roads, 
preponderance of passenger over freight revenue,” and 
the fact it hauls heavy freight at night seem on the whole 
outweighed by the essential similarity of its operations 
to a steam railroad and the conclusion necessarily fol- 
lowed that this railway is not merely an interurban but it 
is one of the class of roads which should be fostered as 
part of the national transportation system. 

A comparison of the L. & W. with the other two rail- 
ways affords a striking difference in this respect. The 
Hudson Valley had connections with two steam carriers, 
and the Interstate Public Service Co. with one. The 
Hudson Valley had no joint rates with any steam carrier. 
The Interstate had joint rates on less than carload lots 
with one steam carrier but to western points only, though 
it did maintain joint rates with other electric carriers. 
Though the Interstate had a larger percentage of revenue 
derived from freight than the L. & W., the character of 
this freight traffic and the way it was handled distinguish 
the operations of the two railways. Seventy-four per 
cent of all the Interstate Public Service freight was less 
than carload. Fifty per cent was interstate traffic but only 
because the terminals of this carrier were in two different 
states, whereas the interstate freight of the L. & W. was 
shut off their lines in interchangeable equipment and was 
transported over the steam railroads with which it was 


58 The proportion of freight and passenger revenues of the three railways 
was: L. & W.—83% passenger, 17% freight; Hudson—88% passenger, 12% 
freight; Interstate P. S.—77% passenger, 23% freight. 
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interchanged. The Interstate and the Hudson Valley did 
not use any interchangeable equipment. The freight han- 
dled by the Hudson Valley and the Interstate may be 
characterized as local in the sense that it was local to their 
own lines or received from or delivered to near-by elec- 
tric carriers. A further difference between the roads is 
that about one-third of the Hudson Valley and the Inter- 
state tracks were laid in public streets while the L. & W. 
was built on a private way. 

The Commission characterized the Hudson Valley in 
these words: “The transportation it performs is radically 
different from steam,” and of the Interstate it said: 
“It has a larger share of interstate business than most in- 
terurban electric roads on account of its termini being 
in different states, but that does not change the character 
of its operations.” ”° 

In the proceedings under this section it is worthy of 
note that the Commission in formulating and applying 
the principles governing in determining whether a given 
interurban electric railway was engaged in the “general 
transportation of freight” used practically the same tests 
that were relied on to determine whether a given electric 
railway was an “interurban electric railway” within sec- 
tions 1 (18) and 20a. That is, the Commission here ac- 
cepted “interurban” as quite a broad term and applied 
section 15a only if it were engaged in the general trans- 
portation of freight whereas under section 1 (18) and 
20a and later, as we shall see under the Locomotive In- 
spection Act and the Railway Labor Act, the Commission 
has, in effect, ruled that an electric railway which engages 
in general freight transportation of the character and 
under substantially similar conditions as the L. & W. 
under section 15a is not an interurban within the mean- 
ing of those sections of Acts. 

Since the result under either approach so far as con- 


59 Supra note 56 at 764. 
6° Application of Interstate Public Service Co., 117 I. C. C. 228, 232. 
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cerns a particular carrier is about the same, it would ap- 
pear that the qualification “unless engaged in the general 
transportation of freight” really added nothing to the 
rest of the language of section 15a (1). 


4. Combinations and Consolidations of Carriers 


Section 5 (17) of the Interstate Commerce Act defines 
carrier as “a carrier by railroad, subject to this part.” 
The section does not make any distinction between types 
of carriers and by its general terms, therefore, applies to 
all interstate carriers by railroad except, of course, street 
railways. Under section 5 (2)* (before the amendment 
of 1933) the Commission took jurisdiction of an appli- 
cation by the Oklahoma Railway Company,” an electric 
railway, to acquire control by purchase of stock of the 
Oklahoma Belt Railroad Company, owner of a spur line, 
and by lease, of the Oklahoma Junction Railway Com- 
pany, a 5-mile electric railway connecting the Belt to the 
St. Louis-San Francisco, a steam carrier. The transaction 
had been previously consummated in the belief that the 
then section 5 (2) did not apply to such railways, but on 
advice of counsel the application was made and the Com- 
mission granted its permission. A carrier, subject to the 
Interstate Commerce Act, must, of course, secure permis- 
sion to acquire a carrier which is not subject to the Act.” 

Under the consolidation provisions the Commission has 
recognized a difference between electric and steam lines. 
In the New York Central Unification® proceedings it 

61 48 Stat. 219 (1933), 49 U. S. C. §5(17) (1934). 

62 At that time the section read: “Whenever the Commission is of the opinion, 
after hearing upon application of any carrier or carriers engaged in the trans- 
portation of passengers or property subject to this chapter, that the acquisition, 
to the extent indicated by the commission, by one of such carriers of the control 
of any other such carrier or carriers either under a lease or by the purchase of 
stock or in any other manner not involving the consolidation of such carriers 
into a single system for ownership and operation, would be in the public in- 
terest, the commission shall have authority by order to approve and authorize 
such acquisition, under such rules and for such consideration and on such terms 
and conditions as shall be found by the Commission to be just and reasonable in 
the premises.” 41 Stat. 481 (1920). 

63 Acquisition of Oklahoma Belt, etc., 150 I. C. C. 721 (1929). 


64 Control of Niagara Gorge R. R., 187 I. C. C. 97 (1932). 
65 150 I. C. C. 278 (1929). 
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held that the New York Central would have to take the 
steam line section of the Fonda Johnstown and Glovers- 
ville, though not the electrically operated section. In its 
report on consolidation of railroads® the Commission 
said: “In our final plan we did not allocate any railway 
properties operated wholly by electricity, for the reason 
that the record in this proceeding made with respect to 
such railroads was very meagre and practically no inter- 
est has been manifested therein.” 

The Commission has taken jurisdiction under the pres- 
ent section 5 (4), even where there was only a small 
participation in interstate transportation. "The Monon- 
gahela West Penn Public Service Co. and the Kanawha 
Traction and Electric Company jointly sought authority 
to merge their properties into the Monongahela for 
ownership management and operation.” Each was pri- 
marily in the power business, the former owning about 
60 miles of street and interurban electric railway and 
connecting with the Baltimore and Ohio and the Monon- 
gahela Railway. In 1934 the gross revenues of the Mo- 
nongahela were $6,701,258 of which $452,242 were from 
electric railway operation and of this latter amount only 
3% was from the transportation of freight. The Kanawha, 
the common and preferred stock of which is owned by the 
Monongahela, operates an interurban electric railway 
system from Parkersburg, W. Va. to Marietta, Ohio, 15 
miles and also the street railway system in Parkersburg 
and connects with the Baltimore and Ohio near Parkers- 
burg. Two other non-transportation companies were in- 
cluded in this merger. The Kanawha had revenues of 
$1,322,764 of which $238,624 was from electric railway 
operation and of the latter only 4% from the transporta- 


66 In re Consolidation of Railroads, 185 I. C. C. 403 (1932). 


6748 Stat. 217 (1933), 49 U. S. C. §5(4) (1934). The chief difference be- 
tween this and the old §5(2) is that the present section permits consolidation 
and merger into one corporation for ownership, management and operation of 
properties theretofore separately owned. 

68 207 I. C. C. 759 (1935). Application of Monongahela West Penn. Pub. 
Ser., etc. Finance Docket No. 10963 (1935). 
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tion of freight. The freight revenues of both these rail- 
ways are derived principally from switching, tariffs for 
which are on file at the Commission. These companies 
contested the jurisdiction of the Commission in this con- 
solidation but jurisdiction was taken and the application 
granted on its merits. The Commission admitted, how- 
ever, that its jurisdiction extended to only a very small 
part of the companies’ operations, that is, their interstate 
transportation operations by railroad and was not to be 
taken to affect the jurisdiction of other regulating authori- 
ties “whose approval is clearly necessary for the accom- 
plishment of the major ends sought by these applications 
and concerning the merits of which we express no opin- 
ion.” 
5. Joint Rates and Through Routes 


Section 15 of the Interstate Commerce Act® before the 
amendment of June 18, 1910, referred in general terms 
to all carriers operating in interstate commerce. On that 
date the limitation on the power of the Interstate Com- 
merce Commission to establish joint rates and through 
routes between “street electric passenger railways not en- 
gaged in the general business of transporting freight in 
addition to their passenger and express business’ was 
enacted.” Since this narrow class was excluded it follows 
that section 15 is intended to apply to all other carriers 
engaged in interstate commerce and also to the excluded 
class when the rates or routes established are between 
street railways of this class only. 

It has been the practice of the Commission to treat the 
so-called electric interurbans under this section as car- 
riers generally. Joint rates and through routes have been 
ordered established between the Indianapolis and Louis- 
ville Traction Co., the Indianapolis, Columbus and 
Southern Traction Co., the Louisville and Southern In- 


69 34 Stat. 589 (1906), 49 U. S. C. § 15 (1934). 


70 36 Stat. 551 (1910). The present § 15(3) with minor amendments is sub- 
stantially similar. 49 U. S. C. §15(3) (1934). 
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diana Traction Co., and the Louisville and Northern 
Railway and Lighting Co., all interurban electric rail- 
ways engaged principally in the transportation of pas- 
sengers.” 

The Commission has also ordered joint rates and 
through routes established between electric interurbans 
and steam railroads,” between a water carrier and points 
on the line, excepting terminals, of an electric interur- 
ban.” It has also ordered continuance of joint class and 
commodity rates over interurban lines which rates were 
sought to be cancelled “ or restricted.” 

Where electric lines have requested the Commission 
to establish joint rates and through routes with steam car- 
riers the latter have in some instances attempted to defeat 
the application on the general ground that electric inter- 
urban railways are usually a different type of railroad, 
carrying on business in a manner not comparable to the 
methods of steam railroads. The Commission has held, 
however, that a steam railroad violates section 3 (3) of 
the Act if it discriminates in this respect against an elec- 
tric line merely because it is an electric line.” Specific 
objections have included among others that the electric 
railway is not in a position to extend reciprocal benefits 
to the steam carrier; ™ that the electric railway’s charter 
prevents it from freely transporting freight over all of 
its line; * and that the electric railway does not allow its 

71 Louisville Bd. of Trade v. Indianapolis, Columbus & Southern Traction 
Co., 27 I. C. C. 499 (1913). 

72 Lourie Mfg. Co. v. Cincinanti Northern, Chicago & Alton R. R., 42 1. C. C. 
448 (1915); St. Louis, Springfield & Peoria, part of the Illinois Traction Sys- 
tem, was the electric line concerned; Michigan we R. R. v. Pere Mar- 
quette Ry., 74 I. C. C. 496 (1922); Chicago, L. S. & S. B. v. Director Gen. 
Lake Erie and Western, 58 I. C. C. 647 (1920), aff'd sub. nom. Chicago, I. &. L. 
Ry. Co. v. U. S., 270 U. S. 287, 46 Sup. Ct. 226, 70 L. ed. 590 (1926). 

73 Milwaukee Fruit & Produce Exchange v. Grand Rapids, Grand Haven & 
Muskegon, 30 I. C. C. 653 (1914). 

74 Toledo & Western R. R., 59 I. C. C. 122 ag. Terre Haute, * eens 
& Eastern Dayton & Western Traction Co., 66 I C. C. 499 (192. 

75 Central Electric Traffic Association Lines 155 I. C. C. 355 (198). 


76 Supra, note 75, Chicago, L. S. and S. B. v. Dir. Gen., etc., note 72 supra. 
on aa" Kansas Ry. Co. (St. Louis & San Francisco proposal ) 49I1.C.C. 

78 Chicago, Ottawa & Peoria R. R. v. Chicago & North Western Ry., 33 
I. C. C. 573 (1915) though petition denied on other grounds. 
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freight cars to be taken off its lines.” These grounds were 
held to be insufficient to refuse the establishment of the 
joint rates sought between electric railways and steam 
carriers. 

On the petition of the Michigan Railroad ® for estab- 
lishment of joint rates and through routes with the Pere 
Marquette, the requirements necessary to justify the 
granting of such a petition were set forth, namely: a 
reasonable necessity for them; ability of the electric rail- 
way to maintain in connection with the steam road the 
through routes and joint rates prayed; whether it is en- 
gaged in the general transportation of freight; and, fi- 
nally, whether the steam carrier would be short hauled. 
This railway, operator of 151 miles in Michigan, had 
physical connections for interchange with four steam 
railroads, had 17 interchangeable box cars to which it was 
adding more, and derived 24% of its revenue from the 
transportation of freight. It also reported monthly to the 
Interstate Commerce Commission, complied with the 
Commission’s accounting requirements and was a member 
of several national associations. Though its charter con- 
tained restrictions on the handling of freight, the Com- 
mission said the important thing was the nature and ex- 
tent of the business actually carried on, which here 
amounted to an engaging in the general transportation of 
freight. The petition was granted. 

In Hood Coal Co. v. Monongahela Valley Traction 
Co.,” it was the electric railway which resisted a shipper’s 
petition for the establishment of joint rates and through 
routes between the respondent and its steam connections, 
on the ground it was not engaging in interstate commerce. 
This railway was 130 miles long, all in West Virginia.” 


79 St. Louis Elec. Term. Ry. v. Cleveland, Cincinnati, Chicago & St. L. Ry. 
et al., 55 I. C. C. 52 (1919). 


80 Michigan R. R. Co. v. Pere Marquette R. R., 74 I. C. C. 496 (1922). 
8173 I. C. C. 54 (1922). 


82 The commission’s discussion did not include the separate passenger line of 
this company. 73 I. C. C. 54, 55 (1922). 
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It did not file tariffs with the Commission or participate 
in joint rates or through routes with any carrier. Its lines 
were not suitable for heavy freight transportation though 
the Baltimore and Ohio used some of them and they con- 
nected with these of the B. & O. and the Western Mary- 
land. Its practice was to refuse shipments destined to 
points off its lines unless the consignor billed them to him- 
self as consignee at the junction point. Its limited freight 
revenues amounted to only 6% of its total revenues. The 
Commission took jurisdiction of the petition since the 
traffic was interstate in character and the respondent could 
not change its character nor by any manner of handling 
it make it intrastate traffic. The petition of the shipper 
was denied on its merits but the railway was ordered to 
comply with section 6 of the Interstate Commerce Act 
with respect to filing its tariffs. 

It is to be noted that under this section it is sufficient 
to subject an electric railway to the jurisdiction of the 
Commission if it is engaged in the transportation of pas- 
sengers or property in interstate commerce, excepting, of 
course, street railways. Whether or not the electric rail- 
way is engaged in the general transportation of freight 
is a matter concerned with the merits of the relief sought 
whereas under section 15a this is jurisdictional, 7. e., 
whether the Act applies to electric interurbans at all. 
Under sections 1 (18) and 20a practically the same facts 
were looked to in determining whether the railway was 
an interurban, also a matter of jurisdiction, as were here 
considered in deciding whether the railway was engaged 
in the general transportation of freight. 

In Spokane and Eastern Ratlway and Power Co. and 
Inland Empire Railroad Co. v. Spokane, Portland and 
Seattle Ry. Co.,* the Commission recognized differences 
in traffic and operation between steam roads and electric 
railways but affirmed its jurisdiction on a proper record 


83 109 I. C. C. 713 (1926). 
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to pass on equitable divisions of rates between them. In 
Louisville Board of Trade v. Indianapolis, Columbus and 
Southern Traction Co. et al.,** the Commission established 
divisions between four electric railways and in Michigan 
Railway v. Pere Marquette R.* it established divisions 
between an electric railway and a steam carrier. 


6. Regulation of Rates, Fares and Charges of Electric 
Railways 


Under the general terms of the Interstate Commerce 
Act the Commission had regulated the rates of all inter- 
state carriers including street railroads until the Supreme 
Court, in Omaha and Council Bluffs Street Railway Co. 
v. Interstate Commerce Commission™ decided that the 
Act did not apply to street railroads. The Court, how- 
ever, recognized the existence of a railway of a character 
differing both from a street railway and a steam railroad. 
The fares of this type of railway, the interurban elec- 
tric, have been regulated by the Commission in many in- 
stances both as to interstate and intrastate rates and fares. 

Except for the addition of section 13 (4)* by the 
Transportation Act of 1920 the Interstate Commerce Act 
is the same today as respects rates, fares and charges as 
before 1920. Therefore, this aspect of electric railway 
regulation remains the same as before with the exception 
of an apparent doubt as to the proper interpretation of 
section 13 (4) as applied to electric railways. 

The jurisdiction of the Commission over these rates 
and fares, both interstate and intrastate, has been chal- 
lenged by State Commissions and municipalities on va- 
rious grounds. Among them are the contention that the 
matter is wholly local, that charters or municipal ordi- 


84 34 I. C. C. 640 (1915). 

8549 I. C. C. 255 (1918). 

86 Supra note 4. 

87 41 Stat. 484 (1920), 49 U. S. C. §13(4) (1934). 

88 See Eastman, Commissioner, dissenting. 63 I. C. C. 220 (1921). 
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nances and franchises are governing,” and that the line 
was originally a street railway and excluded by the 
Omaha Council Bluffs case even though now operated as 
part of an interurban system.” These grounds have been 
uniformly rejected as a basis for denying the jurisdiction 
of the Interstate Commerce Commission to regulate rates 
and fares and, except in the Wheeling Traction case, re- 
viewed below, the circumstance that an interurban elec- 
tric railway engages in the interstate transportation of 
passengers has been enough to subject it to the jurisdiction 
of the Interstate Commerce Commission which has been 
exercised since Rock Creek Electric Railway v. Wilson,” 
and confirmed by the Supreme Court of the United States 
in Village of Hubbard v. U. S.” 

The following briefly shows characteristic examples of 
the extent to which the Commission has regulated rates 
and fares of electric railways. 


INTERSTATE FARES: Hudson & Manhattan, 20 miles long 
of which 17 are subway;* Louisville and Southern Indi- 
ana Traction, Louisville and Northern Railway and Light- 
ing, the latter only 4.76 miles long, running from Louis- 
ville, Ky. to New Albany, Ind., both part of the Midwest 
Utility System; and Tri-State Electric, the components 
of which the Steubenville Railway transported passengers 
only from Wellsburg, W. Va. to Steubenville, Ohio, 11.5 
miles; °° the Chester branch, 2.91 miles long, of the Steu- 
benville, East Liverpool and Beaver Traction Co. ; °° Chi- 
cago North Shore and Milwaukee; Illinois Traction 
System; passenger fares of the bridge lines over the Mis- 


89 Ohio-Pennsylvania Fares and ems Missouri-Illinois Fares, 41 I. C. C. 
584 (1916); 641. C. C. 517 (1921). 


9° City of East Liverpool v. Steub. E. L. & B. V. T. Co., 51 I. C. C. 563 
(1918) ; In the Matter of the Chicago, N. S. & Milw., 62 I. C. C. 188 i981). 

917 I. C. C. 83 (1897). 

92 266 U. S. 474, 45 Sup. Ct. 160, 69 L. ed. 389 (1925). 

93 Local Fares of Hudson & Manhattan R. R.,'58 I. C. C. 270 (1920). 

94 Louisville Passenger Fares, 52 I. C. C. 366 (1919). 

%5 City of Steubenville v. Tri-State Ry. & Elec. Co., 38 I. C. C. 281 (1916). 


86 City of East Liverpool v. Steubenville, East Liverpool, etc., Traction Co., 
51 I. C. C. 563 (1918). 
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souri-Illinois bridge where a franchise provision limiting 
fares was held to have no limiting effect on Interstate 
Commerce Commission jurisdiction, as long as the carrier 
involved, the St. Louis Terminal Electric Railway Co., 
was not a street railway.” 

INTERSTATE RATES: In Ex Parte 74% the electric car- 
riers were granted the same increase in freight rates as 
the steam carriers. Rates on bituminous coal from Illinois 
mines to destinations in Missouri were regulated on the 
St. Francois County Railroad;* between Indiana and 
Illinois points on the Evansville and Ohio Valley Rail- 
road *” and also on the Mason City and Clear Lake Rail- 
road to Iowa points." The Bamberger Electric Railway, 


together with other short lines, was granted exemp- 
tion from the 10% grouping privilege between Utah, 
Idaho, Montana, Wyoming and Oregon points, the mat- 
ter being one in the discretion of the Commission.*” 
INTRASTATE RATES: The Southern Illinois Railway 
and Power Co., St. Louis and Belleville Electric and the 


Illinois Traction Co.'* were ordered to raise their intra- 
state rates following Ex Parte 74. In Illinois the freight 
rates on milk and cream intrastate of steam carriers to- 
gether with the Chicago Lake Shore and South Bend and 
the Aurora Elgin and Chicago, the latter electric rail- 
ways, were ordered raised.“ In South Carolina the 
freight rates intrastate of the Piedmont and Northern 
were regulated.” The Kansas City Kaw Valley and 
Western was permitted by the Commission to lower joint 
class rates from Kansas City to points on its line without 


97 St. Louis, Mo.-Illinois Passenger Fares, 41 I. C. ™. 584 (1916). 

98 Ex parte 74, 58 I. C. C. 220 (1920). 

99 Milton v. Alton & Southern R. R., 179 I. C. C. 200 (1931). 

100 Chamber of Commerce v. Atchison, T. & S. F., 196 I. C. C. 349 (1933). 

101 Coal Rates from Indiana & Illinois Mines to Stations in Iowa, 30 I. C. C. 
108 (1914). 

102 Livestock-Western District Rates, 185 I. C. C. 457 (1933). 

103 Jy re Intrastate Rates within State of Illinois, 66 I. C. C. 350 (1922). 

104 Holly Ridge Lumber Co. v. Director General, 60 I. C. C. 92 (1921). 


105 Jn re Rates on Sand, Gravel, etc., 177 I. C. C. 123 (1921); 197 I. C. C. 
214 (1933). 
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corresponding reduction to other destinations."* The 
Commission found unreasonable for the future the failure 
of the Atchison Topeka and Santa Fe et al. to absorb the 
line haul of the Kansas City Railway,” an electric rail- 
way operating an 8-mile line, engaged in the general 
transportation of freight in connection with the street 
railway system and in another proceeding allowed repara- 
tion to this electric railway for past refusals of the steam 
lines to do so, their ruling being on the ground that it 
was unduly prejudicial in excluding rates to the same des- 
tinations on the steam lines from the same territories.’” 
Seven years previous this electric carrier was granted 
permission under section 15 to increase freight rates and 
the Commission said then it was no serious difficulty that 
the line applying was an electric line.” 


INTRASTATE FARES: In Illinois on the Aurora Elgin 
and Chicago, Chicago Lake Shore and South Bend, 
Southern Illinois Railway and Power;*” in Indiana on 
the Chicago Lake Shore and South Bend;** in Montana 
on the Butte, Anaconda and Pacific;** in Kansas on the 
Arkansas Valley Interurban and the Joplin-Pittsburgh 
and in Ohio on the Penn-Ohio Power and Light** and 
the Wheeling Traction Co.,"" the intrastate fares have 
been regulated by the Commission. 

The proceedings in which the jurisdiction of the Com- 
mission has been most vigorously attacked are those grow- 
ing out of the regulation of fares in Ohio and Pennsyl- 
vania. The Penn-Ohio Power and Light Co., operator of 


106 Consolidated Southwestern Cases, 173 I. C. C. 263 (1931). 

107 Badger Lumber & Coal Co. v. Atchison, T. & S. F. Ry., 136 I. C. C. 
350 (1927). 

108 148 I. C. C. 73 (1928) rev’g 136 I. C. C. 350 (1927). 

109 Badger Lumber Co. v. Dir. Gen., Atchison, T. & S. F. et al., 58 I. C. C. 
97 (1920). 

110 Jy re Intrastate Rates within State of Illinois, 77 I. C. C. 173 (1923). 

111 Jy re Intrastate Passenger Rates of Chicago, L. S. & S. B. Ry., 691. C. C. 
180 (1922). 

112 Montana Rates & Fares, 61 I. C. C. 500 (1921). 

1138 Kansas Rates, Fares & Charges, 62 I. C. C. 440 (1921). 

114 Ohio Rates, Fares & Charges, 64 I. C. C. 493 (1921). 

11560 I. C. C. 600 (1921), aff’d on rehearing, 63 I. C. C. 220 (1921). 
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an electric line 14.5 miles long running between Youngs- 
town, Ohio and Sharon, Pa., and passing through Hub- 
bard, Ohio, because of a franchise restriction at the latter 
village was unable to raise its intrastate fare between 
Hubbard and Youngstown, the longer leg, to equal the 
rate on the other leg which was interstate. The carrier 
complained to the Commission that the rate required to be 
maintained on the intrastate portion was unjustly preju- 
dicial to interstate travel and unduly preferential to places 
within the state. The Supreme Court of Ohio held the 
franchise was controlling.”*® The Commission ordered the 
intrastate fare raised because of the undue prejudice to 
persons traveling in interstate commerce and unjust dis- 
crimination against interstate commerce.” 

About the same time, the Steubenville East Liverpool 
and Beaver Valley Traction Co., operator of an electric 
interurban line between Vanport, Pa., and Steubenville, 
Ohio, a branch line to Chester, W. Va. and 6 short branch 
lines in East Liverpool and Steubenville because of fran- 
chises and ordinances of local municipalities could not 
raise its intrastate fares. On complaint to the Interstate 
Commerce Commission, that body ordered the fares raised 
as to through travelers, though where the ride began and 
ended in the same municipality the Commission agreed 
the franchise provision was governing.’* 

Petitions were filed in the District Court to set aside 
both these orders of the Commission, and both were held 
void on the ground that the jurisdiction of the Interstate 
Commerce Commission over interurban electric railways 
was limited to those operated as part of a general steam 
railroad system of transportation, or, if independently 
operated, only when they engaged in the general trans- 
portation of freight in addition to their passenger and 


116 Mahoning & Shenango Ry. & Lt. Co. v. P. U. C., 98 Ohio St. 303, 120 
N. E. 835 (1918). 


117 Ohio Rates, Fares and Charges, 64 I. C. C. 493 (1921). Supra note 114. 


118 Fares of the Steub. E. L. and B. V. T. in Ohio and Penna., 64 I. C. C. 
517 (1921). 
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express business.“* The Supreme Court of the United 
States reversed the District Court and held the orders 
valid on the ground that there is no such limitation except 
where Congress has expressly made one, such as in the 
Transportation Act of 1920 in sections 1 (22), 20a and 
15a, and that in all other matters arising under the Act 
the Commission has jurisdiction over electric railways 
since no distinction is made on the basis of motive power 
and the Act refers generally to all carriers by railroad.*” 

In the light of the Village of Hubbard case the action 
of the Commission in Rates, Fares and Charges of Wheel- 
ing Traction Co., Within Ohio ™ seems open to question. 
In this proceeding it appeared the Traction Company 
was permitted to maintain certain interstate fares but be- 
cause of the lower fares which it was compelled by fran- 
chise to maintain in Ohio, interstate riders demanding 
intrastate tickets could defeat the interstate fares. The 
Traction Company petitioned the Commission to deter- 
mine the reasonableness of the interstate fares and 
whether the lower intrastate fares caused undue prefer- 
ence to intrastate and unjust discrimination against inter- 
state commerce. The Commission, noting that its jurisdic- 
tion here was not without doubt, held there was no undue 
preference to intrastate commerce because the interstate 
riders were getting the benefit of lower fares by asking 
for intrastate tickets and thus there can be no complaint 
on their part and that there was no unjust discrimination 
against interstate commerce because, under State of New 
York v. United States,” this phrase refers to the condition 
brought about by unequal rates within a state compared 
to general interstate traffic to compensate for which in 
order to maintain its general efficiency as part of the 
transportation system the carrier would have to apply for 


119 Village of Hubbard v. U. S., 278 Fed. 754 (N. D. Ohio 1921); City of 
Wellsville v. U. S., 278 Fed. 769 (N. D. Ohio 1921). 


120, S. v. Village of Hubbard, supra note 92. 
121 163 I. C. C. 271 (1930). 
122 257 U. S. 591, 42 Sup. Ct. 239, 66 L. ed. 385 (1922). 
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increased rates under section 15a,** and the Traction 
Company being a passenger railway primarily was not a 
carrier within section 15a. In short, it could not claim 
this condition operated as an unjust discrimination against 
interstate commerce because it could not apply for in- 
creased rates to offset it under section 15a. The Commis- 
sion said: “On this record we do not find sufficient viola- 
tion of section 13.” *** Four commissioners dissented from 
this view, which seems quite debatable especially on the 
point of the Commission’s jurisdiction. 

In Beall v. Wheeling Traction Co.,’*’ Division 1 of 
the Commission ordered intrastate fares within Ohio 
raised and it said of the Steubenville line, a component 
of the traction system: “Considered separately either may 
be in the town a street railway but the rails between Bril- 
liant and Steubenville constitute what is commonly rec- 
ognized as an interurban. Whether this is to be regarded 
as a separate legal entity or a division of the traction 
system, it is an electric railway engaged in interstate 
transportation and subject to our jurisdiction.” On re- 
hearing before the full Commission the original finding 
was affirmed and the contention that section 13 (4) must 
be read in connection with section 15a was specifically 
denied.*” In the absence of an attempt to raise fares 
wholly within a municipality the jurisdiction of the Com- 
mission to prescribe these intrastate fares is sustained by 
Village of Hubbard v. U.S. In that case the Supreme 
Court said that electric railways except street railways 
were generally subject to the Act except where they are 
expressly excepted. Granting that the Wheeling Traction 
Company was not subject to section 1 Sa, it still is entitled 
to a reasonable rate on its interstate traffic and it would 


123 Supra note 51. 

124 Jn re Rates, Fares & Charges of Wheeling Traction Co., 163 I. C. C. 271 
(1930). 

125 Beall v. Wheeling Traction Co., 60 I. C. C. 600 (1921). 

126 Beall v. Wheeling Traction Co., 63 I. C. C. 220 (1921). 

127 Supra note 120. 
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seem the duty of the Interstate Commerce Commission to 
protect it in this particular. Though interstate passengers 
were getting the benefit of intrastate fares which were 
lower and naturally would have no complaint, there was 
a discrimination operating directly against the carrier, an 
instrumentality of interstate commerce, whereby it is de- 
prived of reasonable revenue from its interstate opera- 
tions. 

In Railroad Commission of Wisconsin v. Chicago Bur- 
lington and Quincy R. R.* the Court recognized the 
“dovetail relation” of sections 15a and 13 (4) in the gen- 
eral purpose for which they were enacted. The Court 
also pointed out, however, that section 15a does not con- 
tain any grant of power to the Interstate Commerce Com- 
mission to remove discriminations against interstate com- 
merce by changing the intrastate rate. —The power to do 
this is given in section 13 (4). An interurban electric 
railway not engaged in the general transportation of 
freight is not a carrier within section 15a which has def- 
inite language to that effect. Section 13 (4),’° however, 
is cast in general language and makes discriminations 
against interstate commerce illegal. This provision is 
part of an enumeration together with discriminations 
against persons and localities. The latter two are types 
of discrimination which the Commission already had 
power to remove even where the carrier concerned was 
an interurban electric railway.’ Since where the Act 
does not specifically except certain types of electric rail- 
ways as in sections | (18) and 20a, it applies to them by 
its general terms, the addition of another type of discrim- 
ination, that is, against interstate commerce directly, to 


128 257 U. S. 563, 42 Sup. Ct. 232, 66 L. ed. 371 (1922). 
129 Supra note 87. 


130 Village of Hubbard v. U. S., supra note 92; Intrastate Rates Within IIl., 
77 I. C. C. 173 (1923); Intrastate Fares of Chicago, North Shore and Milw., 
62 I. C. C. 188 (1921); Indiana Passenger Fares of Chicago, Lake Shore and 
South Bend Ry. Co., 69 I. C. C. 180 (1922). See R. R. Comm. of Wisconsin 
v. Chicago, Burlington and Quincy R. R., 257 U. S. 563, 585, 42 Sup. Ct. 232, 
66 L. ed. 371 (1922). 
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those already a subject of regulation, that is, against per- 
sons and localities would appear to apply equally with 
the others to the same type of railway. 

The case of New York v. U.S." involved an order of 
the Commission raising intrastate rates throughout the 
state of New York. The Court said the order could not 
be sustained on the evidence of discrimination against 
persons traveling in interstate commerce and furthermore 
this order was not limited to fares to and from border 
points. However, under section 13 (4), there was a dis- 
crimination against interstate commerce, as such, in the 
intrastate fares required to be maintained by the State of 
New York before the Commission’s order, for if the car- 
riers continued to operate under these fares, which were 
substantially lower, they would of necessity have to apply 
for increased rates and fares under the rule of ratemaking 
in section 15a in order to maintain their general efficiency. 
The case, it seems, is distinguishable on the facts from 
the proceeding before the Commission here. The order 
sought to be made here involes only the intrastate fares to 
near-by border points and between near-by border points 
in transportation to and from which interstate and intra- 
state passengers are carried in the same cars. By reason of 
the intrastate fares, the interstate fares are evaded and the 
carrier suffers to that extent. To order these near-by intra- 
state fares raised would be an exercise of an incidental 
power to its principal power of regulating the interstate 
rate and different from the circumstance in New York 
v. U. S. where the intrastate rate increase was state wide. 

Therefore, it seems that the Commission should have 
ordered the discrimination removed for the ruling made 
leaves practical regulatory power over fares beyond their 
limits in the control of the municipalities through which 
the interurban runs, a repository for such power quite 
uncontemplated by Congress. 


130* Supra note 122. 
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After the amendment of 1933, section 15a refers in 
general language to all carriers and, therefore, it would 
seem that there is no doubt that section 13 (4) applies 
generally to all electric carriers since they are not specifi- 
cally excepted from its operation by any language in that 
section or in section 15a. 

SWITCHING CHARGES: According to the rulings of the 
Commission charges made by steam roads for switching 
must be the same both for electric and other steam lines, 
unless there is some difference in the equipment or facil- 
ities offered by the electric line which would justify a 
differential. The electric line cannot be discriminated 
against merely because it is an electric line.’ One meth- 
od by which this was attempted involved the classification 
of an electric railway as something other than a railroad. 
The Indiana Harbor Belt Railroad Co., a switching road, 
charged the Aurora Elgin and Chicago, an electric rail- 
way, higher switching rates than it did steam lines, basing 
its higher charges on its classification of the electric line 
as an industry rather than a carrier. Though the com- 
plaint was dismissed because there was an actual differ- 
ence in circumstances affecting the cost of service, it was 
said in a concurring opinion: “Connecting electric lines 
should be accorded the same service and on like terms 
under like conditions as connecting steam roads. 
Obviously, however, any disadvantage resulting from the 
inaccurate classification of complainant by respondent 
and other lines only as an industry and not also as a com- 
mon carrier in accordance with established practice is 
undue and unjustifiable.” *** In another proceeding, a 
shipper was awarded reparation against the Chicago and 
Northwest Railway Co. for unreasonable switching 


131 Chicago, L. S. and S. B. v. Dir. Gen. Indiana Harbor Belt R. R., 58 
I. C. C. 135 (1920); Chicago, L. S. and S. B. v. Lake Erie and Western R. R., 
88 I. C. C. 525 (1924). 

182 Interstate Commerce Act, §3(3), 49 U. S. C. §3 (3) (1934). 


183 Aurora, Elgin & Chicago R. R. v. Indiana Harbor Belt R. R., 51 I. C. C. 
331 (1918). 
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charges imposed on carload shipments originating on the 
Chicago North Shore and Milwaukee, an electric car- 
rier.** 

ELECTRIC RAILWAY MILEAGE IN CALCULATING RATES: 
In some instances when attempting to justify their rates 
on this basis only, it has been asserted by steam carriers 
that their rates are reasonable in that they are based on 
the shortest workable steam line routes. Following the 
CFA Class Scale Case,’ on complaint of a shipper, the 
Commission ruled that in the absence of findings to pro- 
vide a different method for determining distance to these 
electric line points and no question of short hauling by 
any carrier being present, it must be concluded that the 
distances were to be computed over the shortest workable 
routes over which carload traffic could be moved without 
transfer of lading irrespective of the kind of carrier trans- 
porting the traffic.**” 

Though the ruling mentioned that it was in view of 
the fact that no other method of determination was set 
forth in the findings still the attitude of the Commission 
seems clear that if there is a capable electric carrier which 
can make the delivery without short hauling a steam 
carrier, and the route over the electric is the shorter route, 
there will be no finding basing the rate on the mileage 
over the combination of steam carriers only. 

In the investigation of the rates on gasoline from Cof- 
feyville, Kan., the steam carriers proposed to raise the 
rate on gasoline from Coffeyville to Iowa points. The 
gasoline was being shipped on a through bill of lading 
from Delaware, Oklahoma, via the Union Traction Co., 
an electric railway, to Coffeyville and by steam carrier 
beyond, at a cheaper rate and more satisfactorily to the 
shipper than it had been moved from Delaware to Iowa 


134 North Shore Material Co. v. Chicago and North Western Ry. Co., 173 
I. C. C. 543 (1931). 


18545 I. C. C. 254 (1917). 


186 Solar Refining Co. v. Detroit, Toledo and Ironton R. R. Co., 163 I. C. C. 
208 (1930). 








— /!= 


I. C. C. AND ELECTRIC RAILWAYS 363 


points by the Missouri Pacific system. The proposed rate 
was sought to be justified by respondents on the ground 
that this was the rate approved in the Mid Continent Oil 
Case.*** The Commission ruled, however, that the rates 
set in that proceeding were on a steam railroad-mileage 
basis of 251-449 miles whereas over the electric line and 
steam beyond route the mileage was 105-380 miles and 
for that reason the former could be said to be reasonable 
in the instant proceeding.’* 


V. 
LOANS FROM THE RECONSTRUCTION FINANCE 
CORPORATION 


Section 5 of the Reconstruction Finance Corporation 
Act’® authorizes the corporation with the approval of the 
Interstate Commerce Commission to purchase or guaran- 
tee the obligations of railroads engaged in interstate com- 
merce, or when the funds are not available on reasonable 
terms through private channels to make loans upon full 
security. Except where the loans are made for main- 
tenance of or purchase of equipment for such railroads 
the Interstate Commerce Commission must certify that 
such railroad may be reasonably expected to meet its 
fixed charges before the loan may be granted. 

No distinction is made as to the type of railroad **° 
eligible under this Act and therefore the Commission in 
the applications for its approval of loans to various car- 
riers have made none. In all these applications the con- 
sent or denial of the Commission’s approval has been on 
the merits of the application, that is the type of security 


187 36 I. C. C. 109 (1915). 

138 Gasoline from Coffeyville, Kansas, 43 I. C. C. 98 (1917). 

139 47 Stat. 6 and 711 (1932), 15 U. S. C. 605 (1934). 

140 Application dismissed because the proceeds in part were to be applied to 
repayment of a loan to its proprietary company and guarantor, the Associated 
Gas and Electric Company, a company of a different nature and one over which 
the Interstate Commerce Commission had no regulatory powers nor accounting 
supervision. Southern New York Railway Co., 183 I. C. C. 683 (1932). 
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offered, or the purpose of the loan or the prospective or 
present inability of the road to earn fixed charges. In 
two cases, Chicago North Shore and Milwaukee™ and 
the Kaw Valley,” the security offered was bonds issued 
by the carriers without approval of the commission under 
section 20a, and the Commission before approval of the 
loans caused these roads to comply with section 20a. The 
certificate issued in the Kaw Valley application was later 
cancelled because of indenture provisions which prevent- 
ed the issuance of additional bonds.*** Where the electric 
carrier’s application and security satisfied the require- 
ments of the Act the loan was granted without discussion 
of classification as to eligibility based on the type of 
power used.*“* 


VI. 


REORGANIZATION OF ELECTRIC RAILWAYS **° 


The Arkansas Valley Interurban Railway, the Chicago 
South Shore and South Bend Railroad and the East St. 
Louis, Columbia and Waterloo Railway have filed appli- 
cations for reorganization under section 77 of the Bank- 
ruptcy Act’ as amended. Section 77(m) defines the 
term “railroad corporation” within the meaning of this 
Act in terms excluding interurban electric railways not 
operated as part of a general railroad system of trans- 
portation or which does not derive more than 50% of its 
operating revenues from the transportation of freight in 
standard steam railroad equipment. These railways meet 
this last requirement. Whether this additional requisite, 
that is, of more than 50% freight revenue, adds anything 


141 184 I, C. C. 545 (1932). 

142 184 I. C. C. 725 (1932). 

143 Kansas City, Kaw Valley & W. R. R. Reconstruction Loan, 187 I. C. C. 
209 (1932). 

144 Salt Lake and Utah R. R. Co., 184 I. C. C. 218 (1932); Sand Springs Ry., 
184 I. C. C. 723 (1932); Quebec Ext. Ry., 202 I. C. C. 364 (1934). 

145 For a discussion as to railroads in general see Rhyne, Work of the I. C. 
C. in Railroad Reorganization Proceedings Under Section 77 of the Bankruptcy 
Act (1937) Geo. Wasn. L. Rev. 749. 

146 49 Stat. 911 (1935), 11 U. S. C. Supp. III § 205m (1937). 
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to the word “interurban” might seem open to some doubt. 
In other Acts containing the word the Commission has 
almost uniformly held that an electric railway which en- 
gages to such extent in the transportation of freight in 
standard steam railroad equipment and on joint rates and 
divisions with steam roads is not an interurban electric 
railway within the meaning of those acts. 

In the application of the Western Pacific to acquire the 
control of the Sacramento and Northern the argument 
was made that sections 204 and 209 of the Transportation 
Act of 1920 showed that an interurban could be engaged 
in the general transportation of freight and still be an 
interurban railway. The S. & N. was nevertheless held 
not to be an interurban.’ Perhaps here, as in sections 


204 and 209 of the Transportation Act of 1920 where 
Congress has laid down a percentage requirement of 
freight revenue, the meaning of the term “interurban” 
will not be closely scrutinized, but rather the emphasis 
will be laid upon the amount and character of revenue. 


In that event so-called electric interurbans which do not 
meet this revenue test will not be permitted to reorganize 
under section 77 even though under other Acts which 
refer to interurbans the Commission might have held them 
not to be interurbans. That would be the case with two 
of the carriers under reorganization here. The Commis- 
sion had authorized abandonment of line by the East St. 
Louis Columbia and Water!oo™* inferentially holding it 
not an interurban within section | (22) of the Interstate 
Commerce Act and the Chicago South Shore and South 
Bend ** was held under section | of the Railway Labor 
Act as amended not to be an interurban, though under 
section 77(m) of the Bankruptcy Act as amended they 
are treated as interurbans having freight revenues amount- 
ing to more than 50% of their total revenues. 


147 Supra note 37. 
148 212 I. C. C. 533 (1936). 
149 214 I. C. C. 167 (1936). 
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VII. 
RAILWAY LABOR ACT, AS AMENDED JUNE 21, 1934 


The status of 15 electric railways has been determined 
under the Railway Labor Act’® as amended. Only one 
railway, the Chicago North Shore and Milwaukee has 
been held exempt.*” Twelve of the electric railways were 
found not to be street, suburban or interurban electric rail- 
ways; one, the Sacramento and Northern,’” was found 
not to be a street, suburban or interurban electric railway 
and also to be operated as part of the Western Pacific 
System; one, the New York, Westchester and Boston,” 
was found to be operated as part of the New York, New 
Haven and Hartford System. 

As in those sections of the Interstate Commerce Act 
containing somewhat similar language the chief contro- 
versy has centered about the meaning of “an interurban 
electric railway.” The character of traffic and the man- 


ner in which it is handled, the practice in general of the 


railway under discussion and its classification under sim- 
ilar sections of the Interstate Commerce Act have been 


150 Section 1 (first) . “Provided, however, That the term ‘carrier’ shall 
not include any street, interurban or suburban electric railway, unless such rail- 
way is operating as a part of a general steam-railroad system of transportation, 
but shall not exclude any part of the general steam-railroad system of trans- 
portation now or hereafter operated by any other motive power. The Interstate 
Commerce Commission is hereby authorized and directed upon request of the 
Mediation Board or upon complaint of any party interested to determine, after 
hearing, whether any line operated by electric power falls within the terms of 
this proviso.” 48 Stat. 1185 (1934), 45 U. S. C. §151. The Act provides for 
the settlement of disputes between carriers and their employees. 

The cases are: Texas Elec. Railway, 208 I. C. C. 193 (1935); Sacramento 
Northern Railway, 208 I. C. C. 203 (1935); Waterloo, Cedar Falls & Northern 
Railway, 208 I. C. C. 211 (1935); Piedmont & Northern Railway, 211 I. C. C. 
4 (1935); Ft. Dodge, Des Moines & Southern Railroad, 211 I. C. C. 9 (1935); 
Chicago Tunnel Co. and Chicago Warehouse & Terminal Co., 214 I. C. C. 81 
(1936) ; Chicago, South Shore & South Bend Railroad, 214 I. C. C. 167 (1936) ; 
Des Moines & Central Iowa Railroad, 214 I. C. C. 353 (1936); Utah, Idaho 
Central Railroad, 214 I. C. C. 707 (1936); Salt Lake & Utah Railroad, 214 
I. C. C. 717 (1936) ; Pacific Electric Railway, 215 I. C. C. 414 (1936); Hudson 
& Manhattan Railroad, 216 I. C. C. 745 (1936); Oklahoma Railway, 218 I. C. 
Cisse) (1936) ; New York, Westchester & Boston Railway, 218 I. C. C. 253 

151 Chicago, North Shore & Milwaukee R. R., 219 I. C. C. 135 (1936). [This 
case has since been reopened, and an Examiner has recommended a reversal.] 

152 208 I. C. C. 203 (1935). 


153 218 I. C. C. 253 (1936). 
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taken into consideration by the Commission in determin- 
ing the status of a given electric railway under this Act. 

All of the determinations made seem consistent with 
the prior classifications and tests used with the exception 
of the proceedings concerning the Hudson and Manhat- 
tan and the Chicago North Shore and Milwaukee. The 
latter had been held subject to section 20a of the Inter- 
state Commerce Act as to specific securities sought to be 
issued, though the Supreme Court later affirmed the va- 
lidity of all the securities the road had issued up to that 
time.’” In the proceeding under section | of the Railway 
Labor Act it was held exempt because of its relatively low 
percentage of revenue from transportation of freight, only 
20%; the fact that it handled no carload freight in either 
of its principal terminals, Chicago and Milwaukee, which 
evidence the Commission said was not before it in the 
proceedings in Rules for Testing Locomotives Operated 
by Power Other Than Steam,” together with the dictum 
of the Supreme Court in the securities case; all of which 
raised considerable doubt about the status of the railway, 
and this doubt was to be resolved in favor of the railway. 

On the whole it is difficult to reconcile the determina- 
tion here with the others made under this section. Full 
consideration of the characteristics of the traffic and op- 
erating methods of the Chicago North Shore and Mil- 
waukee would seem to lead to the conclusion that this is 
certainly a “commercial railroad operated by electricity” 
within the definition of this phrase by the Commission in 
the Texas Electric Railway proceeding.*” 

The following is a description of the railway as it was 
in 1930 at the time of the securities application, and which 
the Commission agreed was virtually unchanged when its 
status under the Labor Act was determined: It is a rail- 


154 Supra note 45. 
155 Supra note 47. 
186 122 I. C. C. 414 (1927). 
157 208 I. C. C. 193 (1935). 
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way having 313 miles of standard gage track laid mostly 
on a private way. It has block signals and its construction 
is in accordance with steam railroad specifications with 
the exception of one bridge on a branch line. Its freight 
facilities are numerous and its freight business of large 
dollar volume. It has 108 industry, steam and switch 
tracks serving 40 types of industry. It had 206 freight 
cars of which 114 were interchangeable (in 1934 the num- 
ber was only 21) and are the same as steam railroad cars 
in equipment and safety devices. It has 88 eighty thou- 
sand pound gondola cars. In 1930 87% of its carload 
freight (in 1934, 92.13%) was interchanged with steam 
railroads, and in one month, September 1930, it inter- 
changed carload freight with 69 different steam railroads 
and 31 private car companies. It handled 26,494 carloads 
and had total freight and express revenues of $1,384,547. 
On its express and freight revenues alone it would be a 
Class I carrier if it were a steam railroad. It has physi- 
cal connections with four steam railroads at 13 points, and 
participated as an initial carrier in 206 freight tariffs and 
as an intermediate or delivering carrier in 600 freight 
tariffs. It advertised and solicited freight traffic for a su- 
perior freight service on traffic from south, east and 
southeast of Chicago to points north and northwest of 
Chicago and reverse on the attractive basis of avoiding 
the congestion of the Chicago yards by effectual diversion 
of steam traffic around the city of Chicago through its 
interchange connections with steam railroads. 

Its passenger business is to a large extent local to its 
own lines. But it is by no means confined to them nor 
similar to the passenger service of an ordinary interurban 
railway. It competes with steam railroads in this regard 
also, even to the extent of having dining and observation 
cars on some of its trains. In September 1930, it sold 
tickets for transportation over 50 different steam rail- 
roads, two steamship lines and two airlines to all points 
of the U. S. and Canada. Tickets to its lines were sold by 
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35 railroads located in states from Massachusetts to Cali- 
fornia.” 

The fact that the Chicago North Shore handles no car- 
load freight and has no interchange connections in its 
principal terminals undoubtedly has some bearing, but it 
is submitted that in spite of this handicap the large reve- 
nue from and the aggressive solicitation of freight traffic 
shows that this railway, as a matter of fact, is engaged to 
a considerable extent in the general transportation of 
freight in competition with steam railroads. 

The Commission said: “The North Shore appears to 
come close to possessing the above mentioned characteris- 
tics of a commercial railroad operated by electric power 
but its status is not entirely clear in view of the fact that 
it hauls no carload freight to or from the two largest 
cities served and has no interchange connection with any 
steam railroad at either of these cities.” Aside from the 
rebuttal of the importance the latter facts by the actual 
freight business done by the railway, in the words “‘its 
status is not entirely clear” and the further admission it is 
“a borderline case” lie another reason for a determina- 
tion other than that made. The Railway Labor Act, just 
as the Transportation Act of 1920, is legislation of a reme- 
dial nature and settled principles of statutory construction 
require it to be liberally construed while at the same time 
exemptions from its operation are to be narrowly con- 
strued.*” Therefore any doubt that exists as to its status 
should be resolved against the railway claiming exemp- 
tion, and not in favor of it, as the Commission did. No 
doubt the dictum of the Supreme Court in the securities 
case had great weight with the Commission. But the ques- 
tion whether the North Shore was an interurban within 


158 Record pp. 48-64, U. S. v. Chicago, North Shore & Milwaukee R. R. Co., 
supra note 47. 

159 Johnson v. Southern Pacific Co., 196 U. S. 1, 25 Sup. Ct. 151, 49 L. ed. 
363 (1904): Spokane and Inland Empire Ry. Co. v. U. S., 241 U. S. 344, 31 
Sup. Ct. 668, 60 L. ed. 1037 (1916): Piedmont & Northern Ry. v. U. S., 286 
U. S. 299, 52 Sup. Ct. 541, 76 L. ed. 1115 (1932). 
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section 20a (1) was not decided in that case, and the de- 
cision as to the already-issued securities which the com- 
mission knew of for such a long time is satisfactorily ex- 
plained on other grounds. Therefore it is submitted that 
this electric railway should have been held subject to the 
Railway Labor Act and not exempted under section 1.*” 


The Chicago North Shore proceeding involves prima- 
rily a matter of application of the tests which the Com- 
mission has developed over a period of time in order to 
determine the meaning of “an interurban electric rail- 
way” within the various acts and provisions. In the Hud- 
son and Manhattan’ proceeding, however, the Commis- 
sion, on an apparently new principle, held that this sub- 
way railway was not an electric interurban within the 
meaning of section | of the Railway Labor Act as amend- 
ed. The following is a brief description of the Hudson 
and Manhattan: It is 20.3 miles long including sidings 
and yards but not including the 5.71 miles owned by the 
Pennsylvania Railroad and over which both operate joint 
trains. It has two branches, one from upper and one from 
lower New York City, running under the Hudson River 
through a tunnel and connecting on the New Jersey side 
of the Hudson River where there are railroad stations 
and bus and trolley terminals at Journal Square and Park 
Place, in Newark. Its tracks are similar to those used in 
New York subways, and there are numerous curves and 
no level straight sections on its line. The passenger cars 
are narrow. The revenues of the Hudson & Manhattan 
are derived 26.08% from non-railway operations and 
8.13% from non-operating sources. Of the remainder of 


160 By order of Division 3 of the commission, on its own motion, this pro- 
ceeding, Railway Labor Docket No. 7, was reopened for further hearing so that 
the status of the carrier might be considered and determined in the same pro- 
ceedings and on the same record under the Railway Labor Act, the Railroad 
Retirement Act of 1937 and the Carriers’ Taxing Act of 1937. At the same 
time Division 3 denied the motion to discontinue the proceeding in Electric 
Railway Docket No. 2. The status of the Chicago, North Shore and Milwaukee 
has not yet been definitely decided. The Examiner has recommended that the 
Commission reverse its previous position with respect to this carrier. 


161 216 I. C. C. 745 (1936). 
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its income, local fares account for 77.03% and the inter- 
line business 22.97%. 

The jointly operated section consists of 3.2 miles of 
Hudson and Manhattan track and 5.71 miles of track 
owned by the Pennsylvania. Expenses are borne in the 
ratio of 40-60%, about the same ratio as the track con- 
tributed. About 10% of the Hudson’s employees are en- 
gaged in this joint service and when on the Pennsylvania 
section are subject to Pennsylvania rules and regulations. 
The Pennsylvania has a ticket office in the Hudson Ter- 
minal of the Hudson and Manhattan in New York where 
tickets to all Pennsylvania Railroad lines may be pur- 
chased. 

Transportation across the river for passengers arriving 
at the railroad terminals in New Jersey was fomerly per- 
formed, and to some extent still is, by ferry boats. The 
Pennsylvania made arrangements with the Hudson and 
Manhattan for transportation of its passengers on the 
Hudson and Manhattan line and the Hudson is now a 
party to 15 tariffs with the Pennsylvania for this purpose. 
As a matter of fact, however, less than 10% of the pas- 
sengers handled jointly with the Pennsylvania are destined 
to points reached by Pennsylvania lines and where the 
ride is only on the Pennsylvania section of the jointly op- 
erated track there is no division of fares with the Hudson 
and Manhattan. 

The Commission said: “In our opinion a carrier which 
participates in joint fares and joint operations with trunk 
line railroads to the extent this carrier does is not a mere 
interurban.” **” Now the Hudson carries no freight, and 
outside of this joint operation with the Pennsylvania it 
engages in no operations similar to those of a steam rail- 
road, and, as a matter of fact, because of its physical char- 
acteristics it cannot do so. Its operations, both in charac- 
ter and in extent, are interurban, that is, the carriage of 
passengers only for the short distance from New York 


162 Ibid. at 753. 
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under the Hudson River to Newark, the latter part of 
the line being that operated jointly. Therefore in con- 
struing this railway to be more than an electric interurban 
the Commission proceeded on a principle not found in its 
previous decisions, for none of the operating characteris- 
tics found in those other cases are present here. There is 
nothing inconsistent with the nature of an interurban 
railway in the joint operations here conducted, that is, it is 
still engaging in operations germane to its character. If 
any explanation is needed it seems that it is the Penn- 
sylvania which steps out of character, as it were, by en- 
gaging in a purely local movement of passengers. The 
principle of all the other determinations has been that if 
the interurban engages to a considerable extent in opera- 
tions similar to those of a steam carrier it is not an inter- 
urban within these provisions. No case is found where 
the Commission has ruled in effect that if a steam railroad 
engages to some extent in local operations of a given in- 
terurban, then that interurban is no longer an interurban 
within the various sections of the Interstate Commerce 
Act or related acts. The facts here are quite distinguish- 
able from those in the Los Angeles Harbor Unification 
Plan*” where the Pacific Electric Railway was held sub- 
ject to section | (18) both because of its close connection 
with the Southern Pacific Railway and also because of 
the fact that as a participant in the control plan would 
have one vote in the control of the harbor and terminal 
facilities and incidentally over steam carriers who were 
also parties to the plan. Here nothing of that kind ap- 
pears and the track jointly operated was not a part of the 
Pennsylvania main line and furthermore Hudson em- 
ployees while on this section were bound to obey the 
Pennsylvania rules. 

Several other points relied on by the Commission are 
not of importance in determining the character of the 
Hudson. One relied on was that the contract between the 


163 Supra note 22. 
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Hudson and the Pennsylvania referred to the Hudson as 
a “tunnel railroad” and the original contract provided for 
the carriage of freight though none was ever carried. The 
Commission in other cases where these objections have 
been made has repeatedly held that what a railway was 
called or what law it was chartered under is not control- 
ling."** The important fact is the kind of business the rail- 
way actually carries on and the manner in which it does 
it. The Commission also placed great weight on the fact 
that the Hudson was under federal control and therefore 
could not have been an interurban at that time and as it 
hasn’t changed since therefore it cannot be one now. The 
same answer might be made to this that the Commission 
has given when electric railways insist they are inter- 
urbans because they were so held by the Railway Labor 


Board, that is: “at any rate that decision is not controlling 
here 99165 


Following the determination of the Commission, the 
Hudson and Manhattan started suit to obtain a ruling 
that it was not subject to the Railway Labor Act and it has 
since been held to be an interurban.*** The determination 
of the Commission in several other of these proceedings 
has also been the subject of subsequent litigation by sev- 


164 City of East Liverpool v. Steub. E. L. & B. V. T. Co. 51 I. C. C. 563 
(1918); Chicago, O. & P. v. Chicago, North Western Ry., 33 I. C. C. 573 
(1915); Michigan R. R. v. Pere Marquette Ry., 74 I. C. C. 496 (1922); Chi- 
cago, N. S.& M. R. R., 62 I. C. C. 188 (1921); Youngstown & Suburban Ry. 
Co., 175 I. C. C. 699 (1931); New York, Westchester & Boston, 218 I. C. C. 
253 (1936). The Chicago, South Shore & South Bend R. R. was held to be an 
interurban in 198 Ind. 9, 152 N. E. 167 (1926) but the commission did not re- 
gard this as ruling in 214 I. C. C. 167 (1936). The Des Moines and Iowa 
Central R. R. was likewise held an interurban in 197 Iowa 1398, 199 N. W. 355 
(1924) but in 214 I. C. C. 353 that ruling was not followed. 

165 Piedmont & Northern Ry., 211 I. C. C. 4 (1935); Chicago, South Shore 
& South Bend R. R., 214 I. C. C. 167 (1936); Ft. Dodge, Des Moines & 
Southern R. R., 211 I. C. C. 9 (1935). In Piedmont & Northern Ry. v. U. S., 
286 U. S. 299, the Court said at p. 312: “It is true that in connection with 
quite diverse administrative functions the U. S. Labor Board, the Postmaster 
General, and the Interstate Commerce Commission have classified petitioner’s 
railway as an interurban electric line in distinction to steam railroads. Neither 
the administrative nor the statutory classification has, however, been uniform, 
and in any event is not controlling in this litigation.” 

166 On Feb. 4, 1938 the U. S. District Court for the Southern District of 
New York held the Hudson and Manhattan R. R. to be an interurban electric 
railway within the proviso in § 1 of the Railway Labor Act as amended. Opin- 
ion by Judge Woolsey in Equity Case 83-301. [The case is as yet unreported. ] 
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eral carriers.” Ina suit on behalf of the Chicago, South 
Shore and South Bend Railway Company to set aside the 
commission’s order that it was not an interurban within 
the proviso of section 1 of the Railway Labor Act, the bill 
was dismissed on the ground that such a “finding” is not 
an order of the Commission which the three judge court 
has jurisdiction to set aside.“ 


VIII 


THE RAILROAD RETIREMENT ACT OF 1937 
THE CARRIERS TAXING ACT OF 1937 


The provisos of the Railroad Retirement Act of 1937*” 
and the Carriers Taxing Act of 1937, exempting inter- 
urban electric railways, are similar to that in the Railway 
Labor Act, as amended, and the Commission has signified 
its intention of determining the status of an electric rail- 
way under all three Acts in the same proceeding.” In 
view of the general purpose of railway legislation, deter- 


minations under all three of these Acts should be uniform. 


167 On June 4, 1936 the U. S. District Court for the Northern District of 
Texas issued an interlocutory injunction holding matters in status quo pending 
final determination of status of the Texas Electric Ry. Suit has been instituted 
in the U. S. District Court for the Southern District of New York to obtain 
findings that the New York, Westchester & Boston Ry. is not subject to the 
Railway Labor Act. Suits have been filed in the U. S. District Court for the 
Northern District of Illinois for purpose of obtaining findings that the Chicago 
Tunnel Co. and the Chicago Warehouse and Terminal Co. are not subject to 
the Railway Labor Act. The U. S. District Court for the Northern District 
of Utah, on October 15, 1936, held that the Utah, Idaho Central R. R. was not 
subject to the Railway Labor Act. This decision was reversed in Shields v. 
Utah Idaho Central R. Co., 6 L. W. 423 (U. S. Dec. 5, 1938). 

168 Shannahon et al. v. U. S., 20 Fed. Supp. 1002, aff’d, 303 U. S. 596, 58 Sup. 
Ct. 732, 82 L. ed. 740 (1938). 


169 50 Stat. 307 (1937), 45 U. S. C. Supp. III §228a (1937). The Railroad 
Retirement Act of 1934, 45 U. S. C. §201 was held unconstitutional in R. R. 
Retirement Board v. Alton R. R., 295 U. S. 330, 55 Sup. Ct. 758, 79 L. ed. 1468 
(1935). The Commission has held that two carriers do not fall within the 
exemption provisios of the Retirement Act and Carriers Taxing Act. Indiana 
ee I. C. C. 48 (1938) and Cincinnati & L. E. R. Co., 229 I. C. C. 

qd , 


170 50 Stat. 440 (1937), 45 U. S. C. Supp. III (1937) repealing 49 Stat. 974 
(1935) as amended by 50 Stat. 23 (1937). The Carriers Taxing Act of 1935, 
49 Stat. 974 (1935), 45 U. S. C. Supp. 1 §§ 241-253 (1935) was held unconstitu- 
tional as being inseparable from the provisions of § 215 et seq. of the Railroad 
Retirement Act. Alton R. R. Co. v. R. R. Retirement Board, 16 F. Supp. 955 
(D. C. D. C. 1936). 


171 Supra note 160. 
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IX 
MAIL PAY RATES 


The act of July 2, 1918*** empowers the Interstate Com- 
merce Commission to fix from time to time reasonable 
and fair rates for the transportation of mail by “urban and 
interurban electric railway common carriers.” Steam 
railroads are paid under the Act of July 28, 1916.*% 

Both the Illinois Terminal Co. operator of the Illinois 
Traction System, and the Piedmont and Northern Rail- 
way were paid at the rates for interurban railways. The 
former in 1931 claimed it was a railway common carrier 
within the Act of July 28, 1916 and the Commission on 
petition held it was a railway common carrier within that 
Act and should therefore be paid at that rate.*"* This car- 
rier operated 552 miles of line. Seventy per cent of its 
revenue was derived from the transportation of freight, it 
received 48,828 cars from and delivered 117,454 cars to 
its connections and was subject to sections 1(18) and 15a 
and the Locomotive Inspection Act. 


Despite the fact that this act does not contain the com- 
mon provision, “unless operated as part of a general steam 
railroad system of transportation” the Commission saw no 
reason to depart from the tests it had used under sections 
1(18) and 15a of the Interstate Commerce Act, as 
amended, and the proceeding under Rules for the Inspec- 


tion of Locomotives Operated by Power Other Than 
Steam.” 


The other proceeding dealing with mail pay was that 
of the Piedmont and Northern Railway. After determi- 
nation by the Commission that it was not an interurban 
within the exemption in section 1, Railway Labor Act as 
amended, the road petitioned for mail payments at the 


172 40 Stat. 748 (1918), 39 U. S. C. §§ 569-70 (1934). 
178 39 Stat. 429 (1916), 39 U. S. C. § 541 (1934). 

174 In re Illinois Terminal Co., 174 I. C. C. 796 (1931). 
115 Ex Parte No. 38, 122 I. C. C. 414 (1927). 
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railway common carrier rate. On the authority of the 
Illinots Terminal case the Commission applied the same 
tests here as under other sections and therefore on the 
basis of the Railway Labor Act determination and Pied- 
mont and Northern Ry. v. U. S.,‘"* held it was entitled to 
be paid as a railway common carrier. 


x 
LOCOMOTIVE INSPECTION ACT 


In a general proceeding, under the Locomotive Inspec- 
tion Act,’ the Commission laid down the principles on 
which rules for testing locomotives operated by power 
other than steam.*”* In reaching its conclusions as to the 
extent of their applicability to electric railways the Com- 
mission reasoned along the lines used in determinations 
under sections 1(22) and 20a. This legislation being 
remedial was liberally construed and exemptions from it 
narrowly construed.” ‘Therefore the exemption would 
apply only to electric railways which are true interurbans 
in general characteristics of traffic and operation. 


It appeared in this proceeding that many of the electric 
railways claiming exemption as interurbans were operat- 
ing lines more extensive and handling larger traffic than 
some of the steam carriers subject to the Act. The Com- 
mission ruled that those electric railways, though some of 


176 216 I. C. C. 467 (1936). 


177 Section 1—“That when used in this Act, the terms ‘carrier’ and ‘common 
carrier’ mean a common carrier by railroad, or partly by railroad and partly by 
water, within the continental United States, subject to the Interstate Commerce 
Act, as amended, excluding street, suburban and interurban electric railways 
unless operated as a part of a general railroad system of transportation. The 
term ‘railroad’ as used in this Act shall include all the roads in use by any 
common carrier operating a railroad, whether owned or operated under a con- 
tract, agreement, or lease, and the term ‘employees’ as used in this Act shall 
be held to mean persons actually engaged in or connected with the movement of 
any train. 43 Stat. 659 as amended (1924), 45 U. S. C. § 22 (1934). 

The Act makes it unlawful for any carrier to use a locomotive unless it is in 
safe condition and inspected from time to time and capable of withstanding such 
tests as may be prescribed in the rules and regulations thereafter provided. 


178 122 I. C. C. 414 (1927). 
179 Supra note 159. 
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their operations be merely interurban which nevertheless 
are carrying on a broad interstate general transportation 
business not essentially dissimilar in manner of operation 
and nature of traffic to the steam railroads, such for in- 
stance, as the business carried on by the Sacramento and 
Northern*” and the St. Louis Electric Terminal Rail- 
way,” are on the whole not merely interurban electric 
railways and therefore should not be treated as exempted 
from the operation of these rules. The force of this rea- 
soning was pointed out by the Commission by its observa- 
tion that if any of those steam lines the equipment, traffic 
and mileage of which were less important than some of 
the electric lines claiming exemption in this proceeding, 
were to change from steam to electric power it is clear 
they would still be subject to the Act. Therefore if the 
similarity between them and some of these electric rail- 
ways as to operation and traffic is sufficiently definite it is 
also clear that a mere difference in power would be no 
reason to exempt them from the operation of this reme- 
dial legislation. The Commission thereupon found that 
35 of these electric railways cannot be properly classed as 
street, suburban or interurban electric railways and there- 


fore are subject to the rules formulated by the Commis- 
sion.’** 


180 Supra note 37. 


181 The St. Louis Elec. Term. Ry. is an integral part of the Ill. Traction 
System and furnishes the gateway to St. Louis for that system. The descrip- 
tion in 122 I. C. C. 414 is that of the Traction System and not of the St. Louis 
Elec. Terminal Ry. only. 


182 Arkansas Val. Interurban, Bamberger Elec. R. R. Co., Cedar Rapids & 
Iowa City Ry., Chicago, Aurora & Elgin R. R. Co., Chicago, North Shore & 
Milwaukee R. R., Chicago, South Shore & South Bend R. R., Des Moines & 
Iowa Central R. R., Detroit United Ry., East St. Louis & Suburban Ry. Co., 
Evansville & Ohio Ry. Co., Fonda, Johnstown & Gloversville R. R. Co., Grand 
Rapids, Grand Haven & Muskegon Ry. Co., Ill. Traction, Inc., Interstate Pub- 
lic Service Co., Lackawanna & Wyoming Val. R. R. Co., Mason City & Clear 
Lake R. R. Co., N. E. Okla. R. R. Co., Pacific Elec. Ry. Co., Pacific North- 
west Traction Co., Petaluma & Santa Rosa R. R. Co., Pittsburg County Ry. Co., 
Portland Elec. Power Co., St. Louis Elec. Term. Ry. Co., Sacramento & North- 
ern Ry., Salt Lake & Utah R. R., San Francisco Sacramento R. R. Co., South- 
ern N. Y. Ry. Inc., Terre Haute, Ind. & Eastern Traction Co., Tide Water 
Power Co., Toledo, Bowling Green & Southern Traction Co., Utah Idaho Cen- 
tral R. R. Co., Visalia Elec. R. R. Co., Washington and Old Dominion Ry. Co., 
Waterloo, Cedar Falls & Northern Ry., Yakima Valley Trans. Co. 
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DEFICIT STATUS OF ELECTRIC RAILWAYS UNDER THE 
TRANSPORTATION ACT OF 1920 


Both the deficit and guaranty provisions of the Trans- 
portation Act of 1920*** are now obsolete, but are of inter- 
est because of their language which excluded interurbans 
the principal revenue of which was derived from urban, 
suburban or interurban passenger traffic or the sale of 
power, heat and light, or both.** By these terms electric 
interurban railways which competed with or connected 
with steam railroads and which might be held not to be 
interurbans within sections 1(22) or 20a of the Interstate 
Commerce Act, which were added by the Transportation 
Act of 1920, are specifically excluded on the basis of rev- 
enue alone if they do not meet this requirement. 

Five railways were excluded under the deficit status 
section definition of carrier.** An example of the literal 


application of the section and its tests based merely on 


motive power and proportion of revenues is that of the 
application of the Salt Lake Garfield and Western Rail- 
way. From 1892 until August 3, 1919, it was operated 
by steam. From August 4, 1919, to the end of the period 
of federal control it was operated by electricity. Its prin- 
cipal source of revenue was passenger fares. It was held 
a carrier within section 204a for the time during which it 


183 41 Stat. 460 (1920). 

184“When used in this section—The term ‘carrier’ means a carrier by rail- 
road, which, during any part of the period of Federal Control, engaged as a 
common carrier in general transportation and competed for traffic, or connected, 
with a railroad under Federal Control, and which sustained a deficit in its 
railway operating income for that portion (as a whole) of the period of Fed- 
eral Control during which it operated its own railroad or system of transporta- 
tion; but does not include any street or interurban electric railway which has 
as its principal source of operating revenue urban, suburban or interurban pas- 
ioe traffic or sale of power, heat and light, or both and . . .” 41 Stat. 460 

185 Toledo & Western R. R., 82 I. C. C. 389 (1923); St. Francois County 
R. R., 79 I. C. C. 197 (1923) ; Galesburg & Monmouth R. R., 72 I. C. C. 807 
(1922); Salt Lake, Garfield & Western Ry., 99 I. C. C. 379 (1925); Spokane 
& Eastern Ry. & Power Co., 138 I. C. C. 274 (1928). 


186 Jd. Compare the argument made in the Sacramento & Northern securities 
proceeding, supra note 37. 





I. C. C. AND ELECTRIC RAILWAYS 379 


was operated by steam but not for the time during which 
it was operated by electricity. The Commission did not 
apply the standards of definition of “interurban” which it 
has since developed, to any case under sections 204a or 
209a, perhaps because of the language of the statute re- 
quiring a certain revenue qualification to be met. 

Something of the kind was urged on the Commission, 
however, by the applications of the Spokane and Eastern 
Railway and Power Company, the Spokane and Inland 
Empire R. R. Co., and the Inland Empire R. R. Co. oper- 
ating electric railways 288 miles in length in the states of 
Washington and Idaho. The claim of the Spokane and 
Eastern was previously dismissed because of the source of 
revenue, interurban transportation of passengers and sale 
of power. Thereafter a joint return was filed in the 
names of the Spokane and Eastern and the Inland Em- 
pire, successors to the interest of the Spokane and Eastern, 
and excluding the results of street and interurban opera- 
tion and the sale of power. The applicant contended that 
this test of section 204a could not be applied to an electric 
railway which could not otherwise be considered a street 
or interurban railway and whose operating income did 
not then include results of interurban passenger traffic and 
sale of power. The Commission, however, dismissed this 
claim on the ground that the operations of the system as a 
whole must be considered, that the operations could not 
be separated and having the principal part of revenue 
from passenger operations and sale of power the applicant 
was not a carrier within section 204a.** 


XII 
GUARANTY PROVISIONS OF TRANSPORTATION ACT OF 1920 


The guaranty provisions of the Transportation Act of 
1920** have been strictly applied in the same manner as 


187 Deficit Status of Spokane & Eastern Ry., 138 I. C. C. 275 (1928). 
188 41 Stat. 464 (1920). 
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have the deficit status provisions. Because of failure to 
meet revenue requirements*”® two carriers were excluded 
from the guaranty provisions by the Commission, the Mis- 
souri and Kansas Railway’ and the Central California 
Traction Company. Those railways which met the lit- 
eral requirements of the statute were granted certificates 
by the Commission with little more jurisdictional discus- 
sion than a recitation in terms of the statute.*** What has 
been said with respect to the strict applicability of the 
“deficit” section definition of carrier is applicable here. 


XIII 


“OR OPERATED AS PART OF A GENERAL (STEAM) RAIL- 
ROAD SYSTEM OF TRANSPORTATION” 


This provision is part of all of the exemptions dealing 
with interurban electric railways. Perhaps the two pro- 
ceedings where the meaning of this provision has been 
most carefully examined are the application of the West- 
ern Pacific to acquire control of the Sacramento and 
Northern involving section 20a and the application by the 
National Mediation Board for determination of the status 
of the New York, Westchester and Boston, supra. 


In the former, in addition to stock ownership, there was 
joint use of freight facilities by the Western Pacific and 


189 “When used in this section—The term carrier means (1) a carrier by 
railroad or partly by railroad and partly by water, whose railroad or system of 
transportation is under Federal Control at the time Federal Control terminates, 
or which has heretofore engaged as a common carrier in general transportation 
and competed for traffic, or connected, with a railroad at any time under Federal 
control; and (2) a sleeping car company whose system of transportation is 
under Federal Control at the time Federal Control terminates; but does not 
include a street or interurban electric railway not under Federal Control at the 
time Federal Control terminates which has as its principal source of operating 
revenue urban, suburban or interurban passenger traffic or sale of power, heat 
and light, or both; . . .” 41 Stat. 464 (1920). 


190 Guaranty Settlement with Mo. & Kan. Ry., 82 I. C. C. 647 (1923). 
on Status of Central California Traction Co. 72 I. C. C. 167 


192 Waterloo, Cedar Falls & Northern Ry., 117 I. C. C. 144 (1926); Coal 
Belt Electric Ry., 76 I. C. C. 811 (1923); Ft. Dodge, Des Moines & So. Ry., 
11926)" C. 512 (1925); Spokane, Portland & Seattle R. R., 117 I. C. C. 293 
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the Sacramento, joint use of a railroad bridge; consolida- 
tion of repair work as well as unified representation in 
matters affecting these railroads. The general officials of 
the Western Pacific served the Sacramento and general 
use of the latter as a feeder was intended by the Western 
Pacific. Interchange points were to be used for shorter 
haul, feeding the Western Pacific and enabling it to reach 
points to which it had no access at that time. On rehear- 
ing the full Commission affirmed the necessity of the Sac- 
ramento applying under section 20a both on the ground 
it was not an interurban and it was operated as part of the 
Western Pacific system. With reference to the latter the 
Commission said: “The system is comprehensive even 
though some parts might be separately operated.”*** The 
dissent of one commissioner in the first hearing** was 
based on his view that there was to be unified control but 
not unified control and operation. In the proceeding un- 
der section | of the Railway Labor Act, as amended, the 


Commission referred to the securities proceeding by say- 
ing they found the Sacramento still not an interurban and 
still being operated as part of a general steam railroad 


195 


system of transportation. 


The New York, Westchester and Boston was found to 
be operated as part of the New Haven system in a pro- 
ceeding to determine its status under the Railway Labor 
Act as amended. The road was originally built to stop 
competition, was operated jointly with the New Haven 
for a time and gradually displaced the New Haven on its 
run. The New Haven owns nearly all the Westchester’s 
stock, 99.6%, some of its bonds and is a guarantor of other 
bonds issued by the Westchester. In 1930 the officers of 
the New Haven served both companies and the general 
offices of both were in New Haven. The Westchester 


193 Proposed Control of Sacramento N. Ry., 79 I. C. C. 782 (1923). 
194 In re Application of Western Pacific R. R., 71 I. C. C. 653 (1922). 
195 Sacramento Northern Ry., 208 I. C. C. 203, 210 (1935). 
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handled commutation traffic from the Bronx, N. Y., to 
Port Chester, N. Y., a 30-mile run, on lower fares than 
the New Haven or the New York Central. From New 
Rochelle to Port Chester the Westchester handled the 
passengers and the New Haven handled the freight. 
Only 4.2% of the Westchester’s revenue was derived from 
the transportation of freight. There were other freight 
and bus services carried on by the Westchester in connec- 
tion with other New Haven subsidiaries. Further finan- 
cial connection between the two was established by the 
fact that in 1925 the New Haven secured a loan for im- 
provements to its own road and also the Westchester. The 
fact that both roads were separately incorporated and 
now had separate trustees in bankruptcy was held not to 
outweigh the other factors developed, the Commission 
making its determination on the basis of management, 
operation and control which it felt had been shown.” 


The Pacific Electric Railway Company, owned by the 
Southern Pacific Company, uses several tracks jointly 
with the latter and has contracts for correlated services 
and economy and the president of the Southern Pacific 
was at the same time chairman of the board of the Pacific 
Electric Railway. This railway, acquired evidently as a 
feeder, is one which might well be held to be operated as 
a part of the Southern Pacific system. However, the 
Commission’s jurisdiction over the Pacific Electric is 
maintained on the ground it is not an interurban electric 
railway.” 

In its application for authority for construction the 
Commission said of the Holton Interurban, “The South- 
ern Pacific controls both but does not operate the lines of 
the Holton Interurban.”*** However, when the Holton 
Interurban asked for special treatment on rates because it 


196 N. Y., Westchester & Boston Ry., 218 I. C. C. 253 (1936). 
197 Pacific Elec. Ry., 215 I. C. C. 414 (1936). 
198 Inter-California Ry., 162 I. C. C. 281 (1930). 
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was a weak carrier the Commission treated it as part of 
the Southern Pacific.” 


XIV 


FACTORS CONSIDERED BY THE COMMISSION IN 
MAKING DETERMINATIONS 


Aside from sections 204 and 209 of the Transportation 
Act of 1920 and section 77m of the Bankruptcy Act as 
amended where the source of revenue was and is govern- 
ing, the only sections of the Interstate Commerce Act 
which except “street, suburban or interurban electric 
railways not operated as part of a general steam railroad 
system of transportation” are 1(22) and 20a(1). Section 
15a before the amendment of 1933 contained the same 
words with the additional qualification “or engaged in 
the general transportation of freight.” In the related 
Acts, the Locomotive Inspection Act, Railway Labor Act 
as amended and the Railroad Retirement and Carriers 
Taxing Acts the exemptions to street, suburban and inter- 
urban electric railways are substantially similar to that 
in 1(22). 

Since the Act applies generally to all electric railways 
except as limited by the Supreme Court in Omaha & 
Council Bluffs St. Ry. v. U. S. and the Interstate Com- 
merce Commission is under a duty to determine the appli- 
cability of the Act to street, suburban and interurban elec- 
tric railways not operated as part of a general steam rail- 
road system of transportation, the tests or factors used by 
the Commission in their determinations under the vari- 
ous sections and comparison of these by sections afford a 
means of determining, in a negative manner, 1. e., what is 
not an interurban, whether a particular railway is subject 
to the Interstate Commerce or related Acts. The simi- 
larity of the import factors considered in all these sections 
should be noted. The tables under the Railway Labor 


199 San Diego Oil Products Corp. v. Holton Inter-urban R. R., 164 I. C. C. 
505 (1930). 
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Act are fuller perhaps because of the more detailed dis- 
cussion which the Commission has been wont to give the 
applications under that Act. 


Section or Act 


|Loe. Ins.| R. L. A. 15a 





. Charter powers 


. Ability to accommodate steam | 
railroad equipment 





. Construction of the roadbed ast 





. Length of the road’s lines 


. Physical connections for inter- 
change 


. Percentage of roadbed on private 











. Type of locomotives used 





. Standard of interchangeable 
equipment owned 





9. Kind of traffic for which con-| 
structed 


10. Ratio passenger — freight reve- 











ll. Proportion of freight  inter- 
changed 





12. Joint rates and through routes | 
with steam railroads 


13. Interline billing 








14. Whether it acts as intermediate | 
carrier 





15. Special freight services 








16. Whether it advertises freight fa- 
cilities 











* Under section 1(22) the highest proportion of freight was the Grand River 
Valley, which carried only freight; next was the Piedmont and Northern Ry., 
with 92% revenue from freight. The lowest was the Pacific Electric Ry., with 
35% revenue from freight. Under section 20a the highest proportion was Sac- 
ramento and Northern Ry., 54%, and the lowest, the Chicago, North Shore and 
Milwaukee, 22%. 

Under section 15a of the three cases considered, only one was held subject 
to this section, the Lackawanna and Wyoming Valley, which had 17% of its 
revenue from freight. 

Under the Locomotive Inspection Act the highest proportion from freight 
was the Yakima Valley Traction Co., 99.66%, and the lowest, the East St. L. 
and Suburban Ry., 2.79%. 

Under the Railway Labor Act the highest proportion, Des Moines and Iowa 
Central R. R., 91%, and the lowest, the Hudson and Manhattan, which carried 
no freight at all. Next lowest proportion was the Pacific Elec. Ry., 35%. 





17. Separate freight stations and | 


18. 


19. Competes with or parallels steam) 


20. 
. Proportion interline traffic in in- 


2. Proportion of interstate traffic .. 
. Tariffs on file with Commission.. 
. Membership in Tariff Bureaus ... 


. Membership in national freight | 


. Maintenance of off-line solicitors | 
for freight ............. eeeccees 


. Belt line or switching railroad .. 
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sidings 
Industries served 

CREE. ccunecepacsecesasnenenenes 
Large amount of freight revenue 


Sy ME ccticdectanasaseade en 
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30. Trackage rights over its lines .. 


31. Possible control over steam rail- | 


. Interline ticket issued or used .. 





Facility as a terminal 


Acts as feeder line for steam 
railroads 
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33. Whether it furnishes street rail- 


. Number of stops made 
35. Character of passenger service ..| 


36: Restriction on operation as to | 


way service also 





| 





freight service 





37. Joint operation of some track 


with steam railroad 





. Trend of revenue toward greater 





proportion from freight 





39. Percentage of freight in carload 





. Whether it is an originating rail- 











. Character of interstate business. 





. Treatment under other sections 


of the Act 
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CONCLUSIONS 


1. Justification of the Standards Applied 


The principal difficulty, as has been seen, in fixing the 
place of the electric railway under the Interstate Com- 
merce Act and related Acts has been where there is lan- 
guage exempting interurban electric railways. In pro- 
ceedings before it since 1920 the Commission, without 
any guiding standards in the Acts, has determined the 
meaning of the words “an interurban electric railway” 
by considering the essential differences between the ordi- 
nary steam railroad and the “interurban” as that term was 
commonly understood and the purpose of the particular 
Act or section of the Interstate Commerce Act sought to 
be applied. The result of all these determinations pro- 
vide no fine line of demarcation on either side of which a 
particular electric railway may be assigned its status by 
reference to a rule of thumb or any single standard. 
Rather there appears a zone of some slight extent which 
allows the consideration of the many factors set forth in 
the individual treatment of the sections above, and it is on 
the balancing of the whole of these that a particular de- 
termination is made. This practice is preferable to the 
picking out of some characteristic as predominant, adopt- 
ing it as a test, and by mere mechanical application meas- 
uring the railway and placing it in the one category or the 
other on this test alone.*” ‘This method, moreover, has 
the advantage of giving the Commission ample leeway to 


200 For instance: In 1930 at the time of the securities application the Chicago, 
North Shore and Milwaukee derived about 20% of its revenue from the trans- 
portation of freight. The Des Moines & Iowa Central in the Railway Labor 
proceeding was shown to have freight revenue 12 times its passenger revenue. 
If a standard had been fixed by the commission, say that a railroad which did 
not receive 50% revenue from transportation of freight was an interurban the 
result would be easy to determine. But looked at from the standpoint of dollar 
volume the importance of these two carriers in the national transportation sys- 
tem is quite the reverse from what would appear on a percentage basis. The 
Chicago, North Shore’s 20% freight revenue amounts to $1,384,547.58 while the 
freight revenue of the Des Moines and Iowa Central is only $165,167. 
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consider the purpose for which Congress enacted the par- 
ticular provision together with the effect of the provision 
on a particular electric railway as compared with its effect 
on steam railroads, the transportation system of the coun- 
try as a whole and also the capability of the particular 
electric railway to comply with the provision. 

Since the first of these exemptions appeared in the 
Transportation Act of 1920, the Commission has built up 
a series of decisions from which, between certain narrow 
limits,” one may, in general, make a determination that a 
particular electric railway is or is not subject to a given 
section of the Interstate Commerce Act, or to a related 
Act. During the time it was making these determinations 
the Commission was recommending to Congress that more 
definite standards be incorporated into these exclusion 
provisions, in order that the Commission might with 
greater certainty administer the Act.*” In spite of these 


continuing recommendations Congress, with the excep- 
tion of Section 77(m) of the Bankruptcy Act as amended, 


has laid down no more definite standard. From this we 
may infer that the basis of administration established by 
the Commission, namely, that only mere interurbans were 
excluded and these sections of the Act did apply where an 
electric railway, merely interurban in some of its opera- 
tions on the whole engaged in operations of a broader 
scope comparable to steam railroad operation and prac- 
tice, was tacitly approved by Congress. This inference is 
further strengthened by the language of the Railroad Re- 
tirement Acts, the Carriers Taxing Act, and the Railway 
Labor Act, as amended in 1934, where Congress exempted 
street, suburban and interurban electric railways not oper- 


201 See the table of factors considered by the Commission, p. 384. 


202 Supra note 48. See the letter of the Commission to the Chairman of the 
Senate Committee on Interstate Commerce quoted in 45 Ann. Rep. I. C. C. 352 
(1931). It cannot be supposed that Congress was unadvised by witnesses who 
thought electric interurbans should be generally exempt. See for instance the 
testimony of Martin S. Decker, former Assitant Secretary and Chief Examiner 
of the Interstate Commerce Commission, Hearings on H. R. 4378, 66th Cong. 
Ist Sess., p. 917 (1919). 
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ated as part of a general railroad system of transportation 
and made it the duty of the Interstate Commerce Com- 
mission to determine, upon application of any interested 
party, whether a particular electric railway was exempt. 
When one considers that the Interstate Commerce Com- 
mission in proceedings before it prior to 1934 held not to 
be interurbans, certain railways which had been exempted 
by the old Railway Labor Board on the ground that they 
were interurbans,™ the action of Congress in making it 
the duty of the Commission to make the determination 
under these Acts is all the more significant. 

In summary, it can be said that with the exception of 
electric street railways the Interstate Commerce Act ap- 
plies to all electric railways except where they are specifi- 
cally excluded. This is true of the related Acts relating 
to common carriers generally. Where the exclusion takes 
the form of “street, suburban and interurban” electric 
railways the Interstate Commerce Commission has held 
many times that a railway, though engaging to some ex- 
tent in purely interurban operations, is not excluded where 
it engages to any considerable extent in the carriage of 
freight and the interchange of same with steam railroads 
in standard steam railroad equipment in interstate com- 
merce, transporting it on joint rates and with through 
routes with the steam railroads. In short, if an electric 
railway is capable of handling steam railroad equipment 
on its lines and actually does so to any considerable extent 
in a manner substantially similar to the practice of steam 
railroads, then it is not an interurban electric railway 
within the various sections of the Interstate Commerce 
Act and related Acts. 

In all the proceedings before the Commission it has ap- 
plied the same operative factors to make the necessary de- 
terminations with the one exception of the Railway Labor 

203 Ft. Dodge, Des Moines and Southern Ry., Piedmont and Northern Ry., 
Lackawanna and Wyoming Valley R. R., Pacific El. Ry. Co., Hudson & Man- 


hattan Ry. and the New York, Westchester & Boston Ry., 1 Decisions of the 
U. S. Railway Labor Board 53 (1920). 
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Act proceeding concerning the Hudson and Manhattan 
where as it was pointed out a new and perhaps doubtful 
principle was relied upon. The individual factors them- 
selves have on the whole been consistently applied, and in 
all the proceedings perhaps that of the Chicago, North 
Shore and Milwaukee under the Railway Labor Act is 
the only instance where one might disagree with the ap- 
plication of the factors to the particular railway. Under 
Section 1(18) the status of the Michigan United Rail- 
road and the Youngstown and Suburban, while on the 
broad facts might seem similar enough to that of other 
railways held not interurban, yet there is a question of the 
degree to which they engage in the kind of general trans- 
portation comparable to that of steam railroads and the 
Commission undoubtedly must be allowed a certain span 
of administrative discretion in situtions which are pri- 
marily factual. 
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EDITORIAL NOTES 


MISREPRESENTATION OF BuSINEsS STATUS AS AN UNFAIR 
METHOD oF COMPETITION 


The Circuit Court of Appeals for the Second Circuit during the 
Summer of 1938 handed down decisions in three cases in which the 
petitioners sought to have vacated orders of the Federal Trade Com- 
mission directing them to cease and desist from the further use of cer- 
tain representations as to their business status. The court affirmed 
the Commission’s orders in the first two cases? but vacated its order 
in the third? An examination of the decisions and records in these 
cases illustrates the development which has taken place in the law of 
unfair competition as to misrepresentation of business status. 

In the first of these cases, L. & C. Mayers Co., Inc. v. Federal 
Trade Commission,’ the petitioner was engaged in selling jewelry in 
interstate commerce to industrial concerns, codperative buying bu- 
reaus, state and local governments, and purchasing clubs, not for re- 
sale but for use by these organizations or their members. The peti- 
tioner represented itself in its catalogues and in other ways to be a 
wholesaler of jewelry. Its catalogue set forth its articles at so-called 
list prices from which purchasers were allowed a discount of 53% in 
order to determine the cost to them of each item. The catalogue 
specifically stated that list prices were not to be confused with retail 
prices as on the list prices only one discount was computed. The 
catalogue also carried the statement that if one purchased goods at 
lower prices at any other wholesale jewelers the difference would be 
refunded within 30 days. The Commission ordered the petitioner 
to cease representing itself as a wholesaler when selling to customers 
not for resale, on the ground that such a representation, while actually 
selling at retail, amounted to unfair competition. It was the Com- 
mission’s contention that the representation by the petitioner that it 
was a wholesaler led its purchasers (ultimate consumers) to believe 
they were buying at retail prices, thereby saving an amount equal to 
the retailer’s profit, and that the prices listed in the catalogue were 
wholesale prices, when in fact such was not the case, thus deceiving 
purchasers and unfairly diverting trade to the petitioner from com- 


1L, & C. Mayers Co., Inc., v. Federal Trade Commission, 97 F. (2d) 365 
(C. C. A. 2d, 1938); Bear Mill Mfg. Co., Inc. v. Federal Trade Commission, 
98 F. (2d) 67 (C. C. A. 2d, 1938). 


2 Sheffield Silver Co., Inc. v. Federal Trade Commission, 98 F. (2d) 676 
(C. C. A. 2d, 1938). 


8 Supra note 1. 
8 391 
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petitors who truthfully described their status. The court ruled that 
the petitioner did not come within the definition of a wholesaler, as 
laid down by the Commission* and approved by this court in two 
previous cases,° and that there was evidence to justify the findings of 
the Commission that the petitioner was selling at higher prices than 
normal wholesale prices and that the jewelry was being sold to ulti- 
mate consumers. It concluded that the practice constituted unfair 


competition within the meaning of Section 5 of the Federal Trade 
Commission Act. 


In the second case, Baer Mill Mfg. Co., Inc. v. Federal Trade 
Commission,® the Commission had issued an order directing the peti- 
tioner to cease using the words “Mill” or “Manufacturing” in its cor- 
porate name or in any other manner until and unless it actually owned 
and operated, or directly controlled, the mill or factory where its 
products were made. The petitioner was not strictly a manufacturer, 
nor did it own or operate a mill or factory. It purchased unfinished 
cotton and rayon goods, had them sent to other concerns for finish- 
ing, dyeing, bleaching, etc., and then petitioner sold them to be made 
up into garments. Petitioner was technically known as a “converter.” 
The gravamen of the Commission’s complaint was that the use of the 
words “Mill” and “Manufacturing” in petitioner’s corporate name 
which appeared on its letterheads, invoices, labels, etc., amounted to 
unfair competition in that those words tended to deceive retail mer- 
chants into believing they were buying directly from a manufacturer, 
when in fact they were not, thus getting goods at lower prices or on 
more favorable terms than they could obtain the same goods from 
others, and also avoiding middlemen’s profits. The Commission ar- 
gued that this not only resulted in deception to the purchasers but 


4 Supra note 1, at 366-367. “As a description of what constitutes a whole- 
saler, the Commission says: ‘A wholesaler of jewelry is one who sells to the 
trade for resale and seldom, if ever, to the purchasing public, with the excep- 
tion that sales to industrial concerns, public utilities, banks and other similar 
organizations, which purchase in quantity lots, i.¢., simultaneous sales of more 
than one of a given item, not for resale, but for use by such organizations, are 
considered as wholesale transactions. It is the character of sales to the trade 
that makes and distinguishes a wholesaler.’ ” 


5 a Atlantic & Pacific Tea Co. v. Cream of Wheat Co., 227 Fed. 46, 47- 
48 (C. C. A. 2d, 1915). The court defined a wholesaler as follows: “A ‘whole- 
saler’ is one who buys in comparatively large quantities and who sells, usually 
in smaller quantities, but never to the ultimate consumer of an individual unit. 
He sells either to a ‘jobber’ (a sort of middleman) or to a ‘retailer’; the latter 
being the one who sells to the consumer. The ‘large’ quantities bought by the 
wholesaler may vary greatly—from a fraction of a car load to many car loads; 
the character, not of his buying, but of his selling, marks him as a wholesaler.” 
Mennen Co. v. Federal Trade Commission, 288 Fed. 774, 782 (C. C. A. 2d, 
1923). The court again emphasized, “It is not the character of his buying, but 
the character of his selling, which marks him as a wholesaler.” 

® Supra note 1. 
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also diverted trade to petitioner from actual manufacturers. The 
court refused to vacate the order of the Commission even though it 
admitted that upon the record the damage, if any, to customers or 
competitors was highly speculative, saying, ““Yet accuracy of repre- 
sentations implicit in a trade name indicating whether a concern is a 
manufacturer, converter or jobber is in general important and it can- 
not be denied that a misleading name may lead to injurious misap- 
prehensions on the part of customers, actual or prospective, and dam- 
age to competitors. We think that the Commission is authorized to 
guard the public against such dangers. Indeed, it exists to promote 
fair rules of trade and in so doing to curb practices that involve a 
likelihood of injury to the public, even if in a particular case the acts 
complained of are, as here, innocent in purpose and may thus far 
have done little harm.”* The court felt, however, that the order of 
the commission requiring the petitioner to strike from its corporate 
name the words “Mill” and “Manufacturing” was a far too drastic 
method of remedying what the court termed a “slight, unconscious in- 
fraction of proper trade practice.” The court ruled that the inac- 
curacy could be cured by a qualified order, requiring the petitioner 
to append to and use in connection with its corporate name, stationery, 
folders, labels, cartons, etc., the words “Converters, Not Manufac- 
turers of Textiles.” 


In the third of these cases, Sheffield Silver Co. v. Federal Trade 
Commission,’ the petitioner sought to have vacated and the Commis- 
sion by cross petition sought to have affirmed its order directing the 
petitioner to cease and desist from using the word “Sheffield” in its 
corporate name or in any other manner representing or implying that 
its products were “Sheffield” or made by the “Sheffield process.” 
The petitioner, in competition with others, manufactured silver-plated 
hollow-ware by an electroplating process, selling its goods in inter- 
' state commerce at wholesale prices to retail dealers; it made no sales 
direct to the consuming public. Although neither the word “Sheffield” 
nor the petitioner’s corporate name appeared on its products, yet its 
letterheads, invoices, and photographs of its products carried the cor- 
porate name. At the hearings, it was stipulated by the parties that the 
word “Sheffield,” as applied to or as descriptive of any silverware, 
means to the trade a ware made according to a process known as the 
“Sheffield process” or the “copper rolled process,” which is a process 
originating in or around Sheffield, England, in approximately 1742, 
whereby silver is welded or fused upon copper; that no Sheffield 


7 Italics supplied. 
8 Supra note 2. 
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ware is now manufactured; and such Sheffield silver as may be upon 
the market today is regarded as an antique or museum piece, and is 
so sold and carries such a value. The Commission’s findings were to 
the effect that the name “Sheffield” had become identified in the pub- 
lic mind with a high quality of silverware manufactured by the “Shef- 
field process” and had a sales value when applied to silver-plated ware ; 
and that the use by petitioner of the word “Sheffield” in its corporate 
name had the tendency and capacity to induce purchasers to buy its 
products in the mistaken belief that they were made by the “Sheffield 
process,” thereby unfairly diverting trade to the petitioner from its 
competitors and placing in the hands of unscrupulous dealers a means 
of misleading the purchasing public. The court vacated the Commis- 
sion’s order, holding that the record was barren of evidence that any 
one had actually been deceived and further saying that there was 
nothing to support the inference that deception was likely. The court 
felt there was no possibility that persons who buy antique museum 
pieces would mistake for authentic Sheffield the petitioner’s low-priced 
wares merely because the manufacturer called itself The Sheffield 
Silver Company. 

It has been consistently recognized by the courts that false and mis- 
leading representations which have the tendency and capacity to in- 
duce the purchase of a company’s product in preference to products 
offered for sale by its competitors, constitutes unfair methods of com- 
petition within the intent and meaning of Section 5 of the Federal 
Trade Commission Act.® The principle underlying this is that such 
false and misleading representations have the tendency and capacity 
to mislead and deceive prospective purchasers into the erroneous be- 
lief that they are getting a price or other advantage which they do not 
in fact receive. In Brown Fence & Wire Co. v. Federal Trade Com- 
mission,’® the court said, “Price is so fundamental a factor in mer- 
chandising, and so persuasive in drawing customers to one competitor 
and from others, that it seems superfluous to demand direct proof of 
the efficacy of methods, frankly relied upon, to accomplish the results 
now denied.” 


® Federal Trade Commission v. Royal Milling Company et al., 288 U. S. 212, 
216, 53 Sup. Ct. 335, 77 L. ed. 706 (1933) ; Federal Trade Commission v. Pure 
Silk Hosiery Mills, Inc, 3 F. (2d) 105, 106 (C. C. A. 7th, 1924); Brown 
Fence & Wire Co. v. Federal Trade Commission, 64 F. (2d) 934, 936 (C. C. 
A. 6th, 1933) ; Federal Trade Commission v. Standard Education Society et al., 
302 U. S. 112, 116, 58 Sup. Ct. 113, 82 L. ed. 48 (1937); Federal Trade Com- 
mission v. Non-Plate Engraving Co., Inc., 49 F. (2d) 766 (C. C. A. 2d, 1931) ; 
Federal Trade Commission v. Walker’s New River Mining Co., 79 F. (2d) 
457 (C. C. A. 4th, 1935); Federal Trade Commission v. Army and Navy 
Trading Co., 88 F. (2d) 776 (App. D. C. 1937); L. & C. Mayers Co., Inc. v. 
Federal Trade Commission, 97 F. (2d) 365, 367 (C. C. A. 2d, 1938). 

1064 F. (2d) 934, 936 (C. C. A. 6th, 1933). 
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The courts have also ruled that it is in the public interest to prevent 
the sale of commodities by the use of false and misleading statements 
and representations. False representations are unlawful even though 
made innocently by the trader.’* Further, it is not necessary that 
the product be inferior or harmful to the public,’* for as the court 
pointed out in Federal Trade Commission v. Royal Milling Com- 
pany et al.,'* “If consumers or dealers prefer to purchase a given ar- 
ticle because it was made by a particular manufacturer or class of 
manufacturers, they have a right to do so, and this right cannot be 
satisfied by imposing upon them an exactly similar article, or one 
equally as good, but having a different origin.” 


As a matter of law the courts have held that the sale of products 


by the use of false and misleading representations necessarily injures 
competitors.?® 


The findings of the Commission, if supported by evidence, are 
conclusive.° In National Harness Manufacturers’ Association v. 
Federal Trade Commission,'* the court said, “It follows that there 
will be no occasion to resort to the record on which the findings were 
based, unless it is alleged that there was no evidence to support a par- 
ticular finding, and then it would be necessary to examine only so 
much of the evidence as pertained to that subject.” Nor will the 
courts disapprove a finding based upon conflicting evidence.*® 


11 Federal Trade Commission v. Winsted Hosiery Company, 258 U. S. 483, 
494, 42 Sup. Ct. 384, 66 L. ed. 729 (1922); Federal Trade Commission v. 
Balme, 23 F. (2d) 615, 620 (C. C. A. 2d, 1928) ; Federal Trade Commission v. 


Royal Milling Company et al.; L. & C. Mayers Co., Inc. v. Federal Trade 
Commission, both supra note 8. 


12 Federal Trade Commission v. Algoma Lumber Company et al., 291 U. S. 
67, 81, 54 Sup. Ct. 315, 321, 78 L. ed. 655 (1934). 


13 Federal Trade Commission v. Royal Milling Company et al., supra note 8, 
at 216; L. & C. Mayers Co., Inc. v. Federal Trade Commission, supra note 8. 
14 Supra note 8, at 216. 


15 Federal Trade Commission v. Winsted Hosiery Company, supra note 10; 
ee on Commission v. Artloom Corporation, 69 F. (2d) 36, 38 (C. C 
A. 3d, 1934). 


16 Federal Trade Commission Act, Section 5, 38 Stat. 719 (1914), 15 U. S. 
C. §45 (1934); Federal Trade Commission v. Winsted Hosiery Company, 
supra note 10, at 491, 493; Federal Trade Commission v. Pacific States Paper 
Trade Association et al., 273 U. S. 52, 63, 47 Sup. Ct. 255, 71 L. ed. 534 (1927) ; 
Federal Trade Commission v. Algoma Lumber Company et al., supra note 11, 
at 73; Federal Trade Commission v. Standard Education Society et al., supra 
note 8, at 117; Armand Co. v. Federal Trade Commission, 78 F. (2d) 707- 
708 (C. C. A. 2d, 1935); Butterick Publishing Co. et al. v. Federal Trade 
Commission, 85 F. (2d) 522, 526 (C. C. A. 2d, 1936); National Silver Co. v. 
Federal Trade Commission, 88 F. (2d) 425, 427 (C. C. A. 2d, 1937). 


17 261 Fed. 170, 171 (C. C. A. 6th, 1919). 
18 Federal Trade Commission v. Winsted Hosiery Company, supra note 10; 


Federal Trade Commission v. Standard Education Society et al.; L. & C 
Mayers Co., Inc. v. Federal Trade Commission, both supra note 8. 
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The question then presents itself as to how much and what kind of 
evidence the Commission must have in its record to support its find- 
ings of misrepresentation and consequent deception to the public. 


It was early recognized by the courts that it was not necessary in 
order to support the Commission’s findings that the record show ac- 
tual deception or that any competitor had been damaged.’*® It is only 
necessary that the company’s representations have a tendency and ca- 
pacity to deceive,”® and that is an inference to be drawn by the Com- 
mission from the facts presented at the hearings.” 


In Bear Mill Mfg. Co., Inc. v. Federal Trade Commission,”* the 
record showed that the petitioner’s customers generally knew that it 
was not a manufacturer and those who did not know usually did not 
care. The court pointed out, “Indeed, the line between manufactur- 
ing itself and supervising the finishing of the product as to color, 
style and workmanship where, as here, the orders are given to an 
independent contractor is so tenuous that, upon the record, we re- 
gard the damage, if any, to customers or competitors as highly spec- 
ulative.” Yet the court felt that there was enough evidence to sup- 
port the Commission’s finding of deception, saying, “Although we 
may think the likelihood of misleading the class of customers with 
which the petitioner generally deals is slight, the words have a tend- 
ency to mislead customers not entirely familiar with the fact that 
Bear Mill Manufacturing Company, Inc., is not the manufacturer of 
the goods they are buying. Just how far the buying public has pur- 
chased petitioner’s goods and there has been a diversion of trade to it 
because of the representation that it is a manufacturer cannot be 
known but, in view of the testimony that some of the purchasing pub- 
lic believes that trade with the manufacturer affords advantages in 
price and style, we think the finding that the descriptive words have 
had the effect of diverting some trade and have tended to injure cus- 
tomers to some extent was justified.”** It would appear, therefore, 
that the amount of evidence which the Commission must produce is 


19 Federal Trade Commission v. Balme, 23 F. (2d) 615, 621 (C. C. A. 2d, 
1928). “Nor is it necessary to support the order below, to find actual decep- 
tion, or that any competitor of the respondent has been damaged.” Charles 
Broadway Rouss, Inc., v. Winchester Co., 300 Fed. 706 (C. C. A. 2d, 1924); 
Rice & Hutchins, Inc. v. Vera Shoe Co., Inc., 290 Fed. 124 (C. C. A. 2d, 1923) ; 
Sears, Roebuck & Co. v. Federal Trade Commission, 258 Fed. 307 (C. C. A. 
7th, 1919). 


20 Federal Trade Commission v. Raladam Co., 283 U. S. 643, 651, 51 Sup. Ct. 
587, 75 L. ed. 1324 (1931). 


21 Federal Trade Commission v. Pacific States Paper Trade Association et al., 
supra note 15. 


22 Supra note 1, at 68. 
23 Italics supplied. 





EDITORIAL NOTES 397 


not a preponderance of evidence as would be required in an ordinary 
civil suit, but rather that there be some evidence from which an in- 
ference could be drawn that some purchasers might be deceived by 
the false representations. 

In Sheffield Silver Co., Inc. v. Federal Trade Commission,* the 
same court that handed down the decision in the Bear Mill case held 
that the record in the Sheffield case was barren of any evidence as to 
actual deception, but added, “While actual deception need not be 
shown if the necessary effect of a person’s acts is to make deception 
likely, there is nothing in the present record to support an inference 
that deception is likely.” Although an examination of the record in 
this case shows no evidence that any of the petitioner’s purchasers 
(the retail traders) were actually deceived, there was some evidence 
to the effect that the name “Sheffield” to the general purchasing pub- 
lic (ultimate consumers) carried with it the reputation of an old prod- 
uct which had been fixed in their minds.”® 


What class of customers, then, must be deceived by the represen- 
tation in order to support the Commission’s findings? In a case 
where a company sells only to ultimate consumers, as in L. & C. 
Mayers, Inc. v. Federal Trade Commission, there is but one class of 
purchasers to consider. But where a company sells only to retailers, 


and the retailers then sell to the ultimate consumers, and the com- 
pany’s representations are passed on to those consumers, the problem 
is a more difficult one. Is it sufficient to vacate an order of the Com- 
mission that the retail dealers could not possibly be deceived, or is pos- 
sible deception to the consuming public by itself sufficient to sustain 
the Commission’s order? 
It has been held in other cases that the fact that the dealers are not 
deceived is not a defense.2*> Even if dealers are not deceived, “A 
false trade name or one that has both the capacity and tendency to 
deceive the ordinary purchaser will be enjoined.” ”? 


24 Supra note 2, at 678. 

25 See Transcript of Record, Sheffield Silver Company, Inc. v. Federal Trade 
Commission, F. T. C. Docket No. 2638, at 76-77, 78-80, 88 and 90 (stipulated 
two other witnesses would give same testimony). 

26 Federal Trade Commission v. Winsted Hosiery Company, supra note 10; 
Masland Duraleather Co. v. Federal Trade Commission, 34 F. (2d) 733, 737 
(C. C. A. 3d, 1929); Marietta Mfg. Co. v. Federal Trade Commission, 50 F. 
(2d) 641, 642 (C. C. A. 7th, 1931). 

27 Masland Duraleather Co. v. Federal Trade Commission, ibid. The court 
cited the following cases to support its statement: Federal Trade Commission 
v. Balme; Sears, Roebuck & Co. v. Federal Trade Commission, both supra 
note 18; Federal Trade Commission v. Winsted Hosiery Company, supra note 
10; Royal Baking Powder Co. v. Federal Trade Commission, 281 Fed. 744 
(C. C. A. 2d, 1922); Guarantee Veterinary Co. v. Federal Trade Commission, 
285 Fed. 853 (C. C. A. 2d, 1922); Fox Film Corporation v. Federal Trade 
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In the Sheffield Silver Co. case the Commission placed much em- 
phasis on its evidence of record that a retailer in Atlanta, Georgia, had 
by large advertisements offered for sale to the public “Sheffield Sil- 
verware by Sheffield Company,” and urged that the use of petitioner’s 
corporate name placed in the hands of unscrupulous dealers a means 
of defrauding the public, relying on the ruling of the Supreme Court 
in Federal Trade Commission v. Winsted Hosiery Company,”* when 
that Court said, “That a person is a wrongdoer who so furnishes 
another with the means of consummating a fraud has long been a part 
of the law of unfair competition.” In answer to that evidence, the 
Second Circuit Court said, “Any one who had the slightest knowledge 
of Sheffield ware would realize that 500 ‘sample pieces’ at the prices 
advertised could not be genuine old Sheffield. . . . The parties have 
stipulated that such Sheffield silver as may be upon the market today 
is regarded as an antique or museum piece and is sold at a correspond- 
ing value. Persons who buy antique museum pieces will not mistake 
for authentic Sheffield the petitioner’s low-priced wares, which bear 
symbols indicating they are electroplated, merely because the manu- 
facturer calls itself the Sheffield Silver Company.”*® The court thus 
took the view that the retailers and consuming public were sufficiently 
well informed as to authentic Sheffield and could not possibly con- 
fuse petitioner’s wares with the old Sheffield. 


It is interesting to note that this same Second Circuit Court, in the 
earlier case of Federal Trade Commission v. Standard Education So- 
ciety et al.,*° took the similar position that the consuming public was 
not so gullible as to be deceived by the Society’s representation that 
they were getting a free set of books and only paying for an exten- 
sion service, saying, “We cannot take seriously the suggestion that a 
man who is buying a set of books and a ten years’ ‘extension service,’ 
will be fatuous enough to be misled by the mere statement that the 
first are given away, and that he is paying only for the second. . 
Such trivial niceties are too impalpable for practical affairs, they are 
will-o’-the-wisps, which divert attention from substantial evils.” When 
this case came before the Supreme Court on certiorari, however, the 
Supreme Court overruled the Second Circuit as to their reasoning, 
saying, “The fact that a false statement may be obviously false to 


Commission, 296 Fed. 353 (C. C. A. 2d, 1924); Proctor & Gamble Co. v. 
Federal Trade Commission, 11 F. (2d) 47 (C. C. A. 6th, 1926); Indiana 
ety Oak Co. v. Federal Trade Commission, 26 F. (2d) 340 (C. C. A. 
2d, 1 f 


28 Supra note 10. 
29 Supra note 2, at 678. 
30 302 U. S. 112, 116, 58 Sup. Ct. 113, 82 L. ed. 48 (1937). 
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those who are trained and experienced does not change its character, 
nor take away its power to deceive others less experienced. There is 
no duty resting upon a citizen to suspect the honesty of those with 
whom he transacts business. Laws are made to protect the trusting 
as well as the suspicious. The best element of business has long since 
decided that honesty should govern competitive enterprises, and that 


the rule of caveat emptor should not be relied upon to reward fraud 
and deception.” 


The Second Circuit Court, further answering the Commission’s 
evidence in the Sheffield Silver Co. case as to possible deception to the 
consuming public by means of the retailer’s advertisements, said, “If 
in fact the retailer was attempting to palm off modern electroplated 
ware for antique Sheffield, his sins should be visited upon his own 
head rather than imputed to an innocent manufacturer of the goods 
who never authorized nor approved the fraud.”** This statement by 
the court is not in accord with the ruling of the Supreme Court that 
even though misrepresentations are made innocently they may still be 
unlawful.*? It would seem that the court in this case had unusually 
tender regard for a corporation when the record showed that the 
petitioner did not choose the word “Sheffield” for its corporate name 
for any explainable reason.** No incorporator bore that name; nor 
was the product made at a place by the name of Sheffield. It would 
seem a reasonable inference for the Commission to draw that the 
petitioner adopted the name for its sales value. 


It is submitted that had the court in the Sheffield case taken more 
into consideration possible deception to the ordinary purchasing pub- 
lic, adopting the standard as set forth by the Supreme Court that the 
trusting as well as the suspicious are to be protected, it might easily 
have sustained the Commission’s order on the basis that the record 
did contain some evidence from which the Commission might reason- 


ably infer that some purchasers might be deceived by the false rep- 
resentations. 


Another development to take place in the law of unfair competi- 
tion where misrepresentation has resulted from the use of a mislead- 
ing trade name, has been the adoption by the courts in some instances 
of the so-called qualified decrees.** These decrees allow the com- 


31 Supra note 2, at 678. 


32 ont Trade Commission v. Algoma Lumber Company et al., supra 
note ll. 


33 Supra note 23, at 41 and 42. 


34Bear Mills Mfg. Co., Inc. v. Federal Trade Commission, supra note 1; 
Federal Trade Commission v. Mid West Mills, Inc., 90 F. (2d) 723 (C. C. A. 
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pany or persons to retain their trade names, but require them to use 
qualifying words in immediate connection with those names. Such 
decrees are only granted, however, where the court feels that the de- 
ception will be cured by the use of the qualifying words.** The 
courts have looked at such cases from a practical point of view, weigh- 
ing the hardship caused the businessman by the issuance of an order 
more drastic than necessary to correct the deception. The attitude 
taken by the courts is well expressed in Federal Trade Commission 
v. Royal Milling Company,** when Mr. Justice Sutherland, speaking 
for the Supreme Court, said, “Although we sustain the Commission 
in its findings and conclusions to the effect that the use of the trade 
names in question and the misstatements referred to constituted un- 
fair methods of competition within the meaning of the Act, and that 
its proceeding was in the interest of the public, we think under the 
circumstances the Commission went too far in ordering what amounts 
to a suppression of the trade names. These names have been long 
in use, in one instance beginning as early as 1902. They constitute 
valuable business assets in the nature of good will, the destruction of 
which probably would be highly injurious and should not be ordered 
if less drastic means will accomplish the same result. The orders 
should go no further than is reasonably necessary to correct the evil 
and preserve the rights of competitors and public; and this can be 


done, in the respect under consideration, by requiring proper quali- 
fying words to be used in immediate connection with the names . 

it will be enough if each respondent be required by modified order to 
accompany each use of the name or names with an explicit represen- 
tation that respondent is not a grinder of the grain from which the 
flour prepared and put out is made, such representation to be fixed 
as to form and manner by the Commission, upon consideration of the 


7th, 1937); Federal Trade Commission v. Royal Milling Co. et al., supra 
note 8; Federal Trade Commission v. Maisel Trading Post, 77 F. (2d) 246 
(C. C. A. 10th, 1935) ; ey Trade ae v. Hires Turner Glass Co., 
81 F. (2d) 362 cc... €. 3d, wt N. Fluegelman & Co. v. Federal Trade 
Commission, 37 F. (2d) 40 (C. C. A. 2d, 1930) ; ; Federal Trade Commission v. 
Cassoff, 38 F. (2d) 790 (C. C. A. 2d, 1930) ; Federal Trade Commission v. 
Good- Grape Co., 45 F. (2d) 70 (C. C. A. 6th, 1930) ); cf. Herring-Hall-Marvin 
Safe Co. v. Hall’s Safe Co., 208 U. S. 554, 28 Sup. Ct. 350, 52 L. ed. 616 (1908) ; 
William R. Warner & Co. v. Eli Lilly & Co., 265 U. S. 526, 44 Sup. Ct. 615, 
68 L. ed. 1161 ba R. Guastavino Co. v. aah et al., 184 Fed. 549 
«c. C. & DX. ¥., BF). 

35 Federal Trade Commission v. Algoma Lumber Company et al., supra 
note 11; Federal Trade Commission v. Pure Silk Hosiery Mills, Inc., 3 F. 
(2d) 105 (C. C. A. 7th, 1924); Federal Trade Commission v. Civil Service 
Training Bureau, 79 F. (2d) 113 (C. C. A. 6th, 1935); Federal Trade Com- 
mission v. Army and Navy Trading Company, supra note 8. 


36 Supra note 8, at 217-218. 
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present record and any further evidence which it may conclude to 
take.” 


The question may arise in some minds as to how effective such a 
qualified decree actually is in preventing further deception. In Bear 
Mill Mfg. Co., Inc. v. Federal Trade Commission, the court quali- 
fied the absolute order of the Commission, saying it would be suffi- 
cient if petitioner appended to and used in connection with its cor- 
porate name, etc., the words “Converters, Not Manufacturers of Tex- 
tiles.” An examination of the evidence of record in that case dis- 
closes that petitioner was already using in connection with its cor- 
porate name the words “Dry Goods Merchants,”**? and purchasers 
who testified at the hearings were asked by petitioner’s attorneys if 
the descriptive words did not indicate to them that the petitioner was 
other than a manufacturer. Many purchasers testified that they 
would pay slight attention to those words but would still gain the im- 
pression that the company was a manufacturer from seeing the cor- 
porate name.** 

It may be that the court in Sheffield Silver Co., Inc. v. Federal 
Trade Commission, was influenced in its decision by the fact that 
petitioner used in connection with its corporate name on its letter- 
heads and bills of lading the words “Manufacturers of Hollow-Plated 
Silverware,” feeling that such words offset any possible deception by 
the petitioner’s corporate name. The record of that case, however, 
shows that those words were used only on its letterheads and bills of 
lading, that they did not appear on the photographs by which its 
salesmen sold its products.*® The fact that petitioner used such a 
statement on its correspondence with its retail purchasers would not 
seem to affect possible deception to the purchasing public (ultimate 
consumers) as they would not ordinarily see the petitioner’s letter- 
heads or bills of lading. 

Despite the fact that a qualified order may not always result in 
completely remedying the misrepresentation, it is understandable that 
the courts may feel, in cases where the misrepresentation is innocently 
made and especially where it is not of such a serious nature, that they 
should endeavor to balance the interests involved, making an equitable 
adjustment of the conflicting rights of the public and private parties. 


Eve KaILey. 


87 See Transcript of Record, Bear Mill Mfg. Co., Inc. v. Federal Trade Com- 
mission, F. T. C. Docket No. 2578, at 301, 302, 303. 


38 Td. at 109, 128, 133, 142, 146-147, 152-153, 199, 216, 224, 228, 255, 258, 271, 
280, 283, 287. 


39 Supra note 23, at 30, 32-33, 46, 68, 94, 98, 100, 102. 





402 THE GEORGE WASHINGTON LAW REVIEW 


Dors THE REPEAL AMENDMENT EMPOWER A STATE TO ERECT 
TARIFF BARRIERS AND DISREGARD THE EQUAL PROTECTION 
CLAUSE IN LEGISLATING ON INTOXICATING LIQuoRS 
IN INTERSTATE COMMERCE? 


When the people by constitutionally provided method added the 
Twenty-first, or “repeal” Amendment,’ to the Constitution the idea 
uppermost in the majority mind was probably that the question was 
one of liquor or no liquor. The second section of the Amendment 
generally was thought of as, when thought of at all, assurance that 
dry states would be protected from an influx of imported liquor. It 
would probably have been difficult to find an average layman who 
would have thought there was involved an authorization for state 
tariff laws. That many lawyers believed such was its grant is doubt- 
ful. This and more too appears now to be the hidden meaning of the 
Amendment. Soon the Supreme Court of the United States will have 
an opportunity to state definitely whether, as it may have intended to 
state in its first case on the Amendment, decided in 1937, the Equal 
Protection Clause of the Fourteenth Amendment has been abrogated 
as to intoxicating liquors imported into one state from another. In 
this article attempt will be made to discuss the Twenty-first Amend- 
ment’s second section as construed by the courts and to expose the 
antecedent law as to state action in respect to intoxicating liquor im- 
ported from another state. 


The second section of the Twenty-first Amendment is worded as 
follows: “The transportation or importation into any State, Terri- 
tory, or Possession of the United States for delivery or use therein 


of intoxicating liquors in violation of the laws thereof, is hereby pro- 
hibited.” 


The Court has twice before had cases before it in which a con- 
struction of the above section has been involved. In only one case 
has it rendered an opinion construing the section. In the other case 
the Court refused to pass on the constitutional question, holding that 
the plaintiff was without standing to present it.? 


The one case in which the Supreme Court has construed the sec- 


1 Ratified December 6, 1933. 


2 Premier-Pabst Sales Company v. Grosscup, 298 U. S. 226, 56 Sup. Ct. 754, 
80 L. ed. 1155 (1936). The plaintiff, a foreign corporation, was declared to 
have no standing to complain of a state statute which in effect revoked its license 
and provided that a license to wholesale beer might not be issued to a corpora- 
tion unless all its officers and directors and 51 per cent of its stockholders had 
been residents of the state for at least two years. The basis of the decision was 
that this is in the nature of a prohibition or regulatory act and a reasonable ex- 
ercise of state police power. Cf., Mahoney v. Triner Corp., 304 U. S. 401, 58 
Sup. Ct. 952, 82 L. ed. 962 (1938). 
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tion is State Board of Equalization v. Young’s Market The deci- 
sion in that case has been recognized as establishing the rule that the 
Twenty-first Amendment operates to take intoxicating liquor out of 
the protection of the Commerce Clause of the Constitution, and the 
decision appears broad enough to serve as a guide to state legislatures 
desiring to enact legislation designed to discriminate against intoxi- 
cating liquors produced beyond the borders of the state and to favor 
home industry in this field.‘ 

In this case the petitioner had successfully in the United States 
District Court challenged the constitutionality of a California statute 
which imposed a license fee of $500 for the privilege of importing 
beer to any place within the state, on the grounds that the statute 
violates both the Commerce Clause and the Equal Protection Clause 
of the Fourteenth Amendment. The Supreme Court held that the 
Twenty-first Amendment permits a state to exact an importation fee 
on intoxicants and that there is no obligation upon the state to per- 
mit imported liquors to compete with domestic liquors upon equal 
terms. This was the main point of contention in the case apparently, 
because the Court dismissed the question of the Equal Protection 
Clause by saying that a classification authorized by the Twenty-first 
Amendment couldn’t be deemed forbidden by the Fourteenth, and 
then justifying the California statute as not a violation of the Four- 
teenth. 

As pointed out in the opinion of the Court, the California statute 
would obviously have been unconstitutional prior to the adoption of 
the Twenty-first Amendment, and the decision represents another 
round in the apparently never ending battle between state police and 
taxing powers and the federal power asserting the principle, estab- 
lished under the Commerce Clause, of free trade among the states. 

As though in anticipation of the Supreme Court’s broad interpreta- 
. tion of the grant of power in the Twenty-first Amendment, some 
states had feared economic discrimination by other states against 
their liquor products and several have deemed it necessary to estab- 
lish by statute what, in effect, amount to reciprocal trade agreements. 
The Ohio statute, which may be taken as typical, provides that the 
Ohio Tax Commission shall levy and collect additional taxes upon 
products of another state when the other state imposes taxes, fees, 
and charges upon products of Ohio manufacturers of wine or brewers 
of beer and other malt liquors, when such products are sold in or de- 


3299 U. S. 59, 57 Sup. Ct. 77, 81 L. ed. 38 (1936). 

4 Zukaitis v. Fitzgerald, 18 F. Supp. 1000 (W. D. Mich. 1936); State ex rel. 
Superior Distributing Co. v. Davis, 132 Ohio St. 308, 7 N. E. (2d) 652 (1937) ; 
Finch & Co. v. McKittrick, infra note 54; Wylie v. State Board of Equalization, 
21 F. Supp. 604 (S. D. Cal. 1937). 
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livered or shipped into the other state, which taxes are in excess of 
the taxes imposed on the products of manufacturers or brewers in the 
other state. The Commission is directed by the Act to levy and col- 
lect additional taxes “in the same proportion or in the same amount 
as taxes, fees, and charges, levied and collected in the said state upon 
or against the products of Ohio manufacturers of wine or manufac- 
turers or brewers are in excess of those levied and collected on the 
products of manufacturers and brewers of said state.”> The Supreme 
Court of Ohio upheld this Act as constitutional, when it was assailed 
in a case in which it was applied against the products of Michigan 
manufacturers. The court relied on and quoted extensively from 
the United States Supreme Court’s decision in the California case. 
Further legislation of this nature and even the outbreak of open 
economic warfare may be anticipated. 

The decision in State Board of Equalization v. Young’s Market 
reversed the holding of a three judge lower court that the provisions 
of the California statute were in the nature of an economic barrier and 
violated both the Due Process? and Commerce Clauses of the Federal 
Constitution.* The lower court thought that the Twenty-first Amend- 
ment had not entirely removed liquors from the protection of the 
Commerce Clause and followed well established principles concern- 
ing interstate commerce.® A study of the legislative and judicial 
history of the laws leading up to the Amendment tends, it would seem, 
to substantiate this view. 

In 1887 the Supreme Court, in Bowman v. Chicago & Northwest- 
ern Rwy. Co.,° overruled an earlier decision in The License Cases," 


5 Ou10 GEN. Cone, §§ 6064-67. 
6 State ex rel. Superior Distributing Co. v. Davis, supra note 4. 


7 “Equal protection and due process are handmaidens that help each other with 
their tasks. One may be doing less only because the other is doing more.” 
PowELL, THE SUPREME CourRT AND STATE PoriceE Power (1932) 306. 


8 Young’s Market Co. v. State Board of Equalization, 12 F. Supp. 140 (S. D. 
Cal. 1935). Accord: Triner Corporation v. Arundel, 11 F. Supp. 145 (Minn. 
1935) rev’d Mahoney v. Triner Corp. supra note 3; Pacific Fruit and Produce 
Co. v. Martin, 16 F. Supp. 34 (W. D. Wash. 1936); cf. General Sales & Liquor 
Co. v. Becker, 14 F. Supp. 348 (E. D. Mo. 1936) ; Premier-Pabst Sales Co. v. 
McNutt, 17 F. Supp. 708 (S. D. Ind. 1935); Philip Blum & Co. v. Henry 
(E. D. Wis. March 28, 1936, unreported). Contra: Premier-Pabst Sales Corp. 
v. Grosscup, 12 F. Supp. 970 (E. D. Penn. 1935), supra note 2. See also 1935 
20 Minn. L. Rev. 88; (1935) 84 U. or Pa. L. Rev. 252. 


® Baldwin v. Seelig, 294 U. S. 511, 55 Sup. Ct. 497, 79 L. ed. 1032 (1935) ; 
Rosenberger v. Pacific Express Co., 241 U. ¢ 48, 36 Sup. Ct. 510, 60 L. ed. 880 
(1916); Darnell & Son v. Memphis, 208 U. S. 113, 28 Sup. Ct. 247, 52 L. ed. 
413 (1908); Walling v. Michigan, 116 U. S. 446, 6 Sup. Ct. 454, 29 L. ed. 691 
(1886) ; Webber v. Virginia, 103 U. S. 344, 26 L. ed. 565 (1880); Guy v. 
Baltimore, 100 U. S. 434, 25 L. ed. 743 (1879) ; Brown v. Maryland, 12 Wheat. 
419, 6 L. ed. 678 (U. S. 1827). 


10125 U. S. 465, 8 Sup. Ct. 689, 31 L. ed. 700 (1887). 
115 How. 504, 12 L. ed. 256 (U. S. 1847). 
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laid down the doctrine that in the absence of congressional action 
commerce between the states was to be free and unrestricted, and 
held that a state could not limit the importation of liquor only to 
licensed wholesalers. Two years later, in Leisy v. Hardin, * the 
Court again stressed the significance of congressional silence, and held 
that the protection of the Commerce Clause extended to sales in the 
original package. 

Congress caught the “hint” and promptly passed the Wilson Act,"* 
the first of the so-called “divesting statutes,”** which provided that 
the state police power might attach to intoxicants shipped in interstate 
commerce “in the same manner as though such liquids or liquors had 
been produced in such state or territory.”** This broad mandate was 
not enough, however, for the Court, which seven years later, in 
Rhodes v. Iowa,'* held that the state police power could not attach 
until the package came to rest at the end of its interstate journey. It 
would appear that Congress has found it extremely difficult to make 
itself understood by the Court. That this is so is perhaps the fault 
of the Court more than that of Congress.’* 

The Wilson Act was held in Vance v. Vandercook’*® to apply 
equally to states that merely regulated liquor sales and to those that 
prohibited liquor entirely, but in Scott v. Donald’® was held not to 
confer upon a state the power to discriminate against liquors pro- 
duced in other states. That power came much later. Under the doc- 
trine of Rhodes v. Iowa, as developed in further decisions, liquor 
dealers were able to establish an extensive and lucrative “mail order” 
business in intoxicating liquors in violation of state laws and local 
regulations.2® This was possible because under the Wilson Act state 


12 135 U. S. 100, 10 Sup. Ct. 681, 34 L. ed. 128 (1889). 

13 26 Stat. 313 (1890), 27 U. S. C. §121 (1934). 

mi os a summary of divesting statutes see Note (1936) 5 Gro. Wasu. L. 

EV. 4 
ase in In re Rahrer, 140 U. S. 545, 11 Sup. Ct. 865, 35 L. ed. 572 

16 170 U. S. 412, 18 Sup. Ct. 664, 42 L. ed. 1088 (1898). 

17 RuRLICH, FUNDAMENTAL PRINCIPLES OF THE SocioLocy oF LAW (Moll’s 
rome 1936) 192-213; Pound, Spurious Interpretation (1907) 7 Con. L. Rev. 

18170 U. S. 438, 18 Sup. Ct. 674, 42 L. ed. 1100 (1898). 

19165 U. S. 58, 17 Sup. Ct. 265, 41 L. ed. 632 (1896). 

20 American Express Co. v. Iowa, 196 U. S. 133, 25 Sup. Ct. 182, 49 L. ed. 
417 (1904); Pabst Brewing Co. v. Crenshaw, 198 U. S. 17, 25 Sup. Ct. 552, 
49 L. ed. 925 (1905); Heyman v. Southern Railway, 203 U. S. 270, 27 Sup. 
Ct. 104, 51 L. ed. 178 (1906) ; Adams Express Co. v. Kentucky, 214 U. S. 218, 
29 Sup. Ct. 633, 53 L. ed. 972 (1909) ; Louisville & Nashville Railroad v. Cook, 
223 U. S. 70, 32 Sup. Ct. 189, 56 L. ed. 355 (1912); Kirmeyer v. Kansas, 236 
U. S. 568, 35 Sup. Ct. 419, 59 L. ed. 721 (1915); Rossi v. Pennsylvania, 238 


Liss)” 35 Sup. Ct. 677, 59 L. ed. 1201 (1915); 49 Conc. Rec. 707 and 761 
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police powers could not reach a situation where intoxicating liquor 
was shipped in interstate commerce to a person who used rather than 
sold the liquor. 

The Webb-Kenyon Act was the means by which Congress took ac- 
tion to correct these abuses.” That Act, passed in 1913, was couched 
in language more prolix than, but very similar to that of the Twenty- 
first Amendment. Although passed by Congress over the veto of 
President Taft who vetoed it because he believed it to be an uncon- 
stitutional delegation of legislative power,”* the Act was declared to 
be constitutional, by a closely divided court, in the case of Clark Dis- 
tilling Co. v. Western Md. Rwy. Co.** The Act later was given teeth 
by the passage of the Reed Amendment,”* which made interstate ship- 
ments in violation of state law a federal crime. The Webb-Kenyon 
Act and the Reed Amendment to it successfully divested liquor of the 
protection of the Commerce Clause of the Constitution, insofar as 
the enforcement of state prohibition and regulatory laws was con- 
cerned.2* The question as to whether a state might discriminate 
economically against the liquor products of other states, as such, 
seems never to have been before the Court following its decision to 
the contrary in Scott v. Donald.”® 

The enactment of the Eighteenth Amendment, its existence as law, 
and its subsequent repeal, constitute, as far as this discussion is con- 
cerned, little more than an interim during which practically no de- 
velopment was made along the lines under discussion here. 

Most congressmen seem to have believed that the Webb-Kenyon 
Act was still in effect, but to make certain, it was reénacted in 1935.27 


21 37 Stat. 699 (1913), 27 U. S. C. $122 (1934); reénacted 49 Stat. 877 
(1935). “That the shipment or transportation, in any manner or by any means 
whatsoever, of any spirituous, vinous, malted, fermented, or other intoxicating 
liquor of any kind, from one State, Territory, or District of the United States, 
or place noncontiguous to but subject to the jurisdiction thereof, into any other 
State, Territory, or District of the United States, or place noncontiguous to but 
subject to the jurisdiction thereof, or from any foreign country into any State, 
Territory, or District of the United States, or place noncontiguous to but sub- 
ject to the jurisdiction thereof, which said spirituous, vinous, malted, fermented, 
or other intoxicating liquor is intended, by any person interested therein, to be 
received, possessed, sold, or in any manner used, either in the original package 
or otherwise, in violation of any law of such State, Territory, or District of the 
United States, or place noncontiguous to but subject to the jurisdiction thereof, 
is hereby prohibited. ” See Rogers, Interstate Commerce in Intoxicating Liquors 
Before the Webb-Kenyon Act (1916) 4 Va. L. Rev. 174. 

22 49 Conc. Rec. 4291 (1913). 

23 242 U. S. 311, 37 Sup. Ct. 180, 61 L. ed. 326 (1917). 

24 39 Stat. 1069 (1917), 27 U. S. C. $123 (1934). 


25 Seaboard Airline Ry. v. North Carolina, 245 U. S. 298, 38 Sup. Ct. 96, 
62 L. ed. 299 (1917); United States v. Dan Hill, 248 U. S. 420, 39 Sup. Ct. 
143, 63 L. ed. 337 (1918). 


26 Supra note 19. 
27 Supra note 21. 
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Congressional debates on repeal indicate that the language of the 
second section of the Twenty-first Amendment was chosen in an 
effort to guarantee to the states by the Constitution the same freedom 
to control liquor that the Webb-Kenyon Act had given them by stat- 
ute,?* and that it was considered principally as “insurance” against the 
unexpressed views of the minority in Clark Distilling Co. v. Western 
Md. Rwy. Co.*® It has been held, however, that such debates may 
not be resorted to as an aid in the construction of a constitutional 
amendment.*® The Court, nevertheless, has turned “to the circum- 
stances in which the Amendment was proposed and ratified and to the 
controversy it was intended to settle.’”’** 

In State Board of Equalization v. Young's Market, however, we 
find the Court refusing to consider this background, and merely look- 
ing at the words of the Amendment without considering what the 
people who voted for its adoption thought they were voting on. 

The decision of the Court in State Board of Equalization v. 
Young’s Market marks the end of the swing of the pendulum of con- 
stitutional law from a point where even the state police power could 
not attach to liquors shipped in interstate commerce until after sale in 
the original package to the opposite extreme, where the Commerce 
Clause is ignored altogether in this field. 

Although the Twenty-first Amendment does not compare with the 
Fourteenth in political and social significance, the first decision inter- 
preting it may be contrasted with the first decision construing the 
meaning of the Fourteenth, since both Amendments affect fundamen- 
tal concepts regarding the powers of the states and both affect long 
lines of cases decided prior to their ratification. In the Slaughter 
House Cases** the Court critically examined the historical back- 
ground of the Amendment and expressly rejected a result which 
might “in fact radically change the whole theory of the relations of 
the State and Federal Governments to each other and of both these 
governments to the people.” In State Board of Equalization v. 
Young’s Market the Court dismissed the legislative history of the 
Amendment and case precedent built up under conflicting provisions 
of the Constitution with the statement that the language of the Amend- 
ment is clear, and has opened the door for further devolpment of a 
novel situation in the relation of the states to each other. On the 


2876 Conc. Rec. 4139-4143, 4168-4171, and 4219 (1933). 

29 Supra note 23. 

30 Maxwell v. Dow, 176 U. S. ~~ a Supp. Ct. 448, 44 L. ed. 597 (1900) ; 
See note (1937) 5 Geo. Wasu. L. Rev. 235. 

81 Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 44 L. ed. 969 (1899) ; 
Evans v. Gore, 253 U. S. 245, 40 Sup. Ct. 550, 64 L. ed. 887 (1920). 

82 16 Wall. 36, 21 L. ed. 394 (U. S. 1873). 
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other hand, in the course of 64 years, the decision in the Slaughter 
House Cases has been so completely circumvented** that the Four- 
teenth Amendment has come to be regarded as “a great political 
resolution establishing many implied restrictions upon the powers of 
the states.”** The Court may possibly have been seeking to avoid a 
similar situation in State Board of Equalization v. Young’s Market. 

The action of the Court in State Board of Equalization v. Young’s 
Market has been assumed by judges in lower courts to mean that, as 
far as the Commerce Clause is concerned, there is now no hindrance 
upon the power of the states to deal with the liquor control problem 
as they see fit.*° Not only are the states given the power also granted 
under the Webb-Kenyon Act, to deal with liquors transported in in- 
terstate commerce in the same manner in which they deal with liquors 
domestically produced, but they apparently can now pass laws dis- 
criminating against interstate commerce, as such. At least, that is 
what their power is as interpreted by the lower courts on the basis of 
the decision in State Board of Equalization v. Young's Market. If 
the Supreme Court did not by its decision intend to indicate that the 
Commerce Clause is now entirely abrogated as respects intoxicating 
liquor the extent to which its abrogation is limited will have to be in- 
dicated in future decisions. 

The decision as it stands now, and as construed by the later deci- 
sions of the lower courts, represents a departure from a fundamental 
concept which is deep rooted in our philosophy of government, and 
which never has, since the adoption of our Constitution, been departed 
from, i. e., that no state may erect a tariff barrier against the products 
of another state.** The Hawes-Cooper*’ and the Ashhurst-Summers 
Acts** are not exceptions to this statement since the convict made 
goods to which those Acts apply may properly be considered as an 
unfair competition with the business of a state—out-of-state prison- 
made goods are treated in the same manner as those of the state, and 


88 Warren, The New Liberty Under the Fourteenth Amendment (1926) 39 
Harv. L. Rev. 431; Note (1936) 4 Geo. Wasa. L. Rev. 347. 

84 Collier, Gold Contracts and Legislative Power (1934) 2 Gro. Wasu. L. 
Rev. 303 at 345. 

35 Supra note 4. 

86 The prohibition of Art. I §10(2) that no state shall “lay any imposts or 
duties on imports or exports’ cannot be relied upon since this clause has been 
held not to refer to interstate commerce. Woodruff v. Parham, 8 Wall. 123, 
19 L. ed. 382 (U.S. 1869) ; Patapsco Guano v. Board of Agri., 171 U. S. 350, 18 
Sup. Ct. 862, 43 L. ed. 191 (1898); Pittsburg & S. Coal Co. v. Louisiana, 156 

U. S. 590, 15 Sup. Ct. 459, 39 L. ed. 544 (1895) ; Powell v. Maxwell, 210 N. C. 
aL 186 S. E. 326 (1936). But see Brown v. Maryland, 12 Wheat. 419, 6 L. ed. 
678 (U. S. 1827). 

8745 Stat. 1084 (1929), 49 U. S. C. §60 (1934). 


88 49 Stat. 494 (1935), 49 U. S. C. Supp. I §§ 61-64 (1935). 
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their exclusion or regulation is not in the nature of a tariff.*® It is 
now not without the realm of possibility that we may see one state 
sending ambassadors into other states seeking to barter trade treaties 
in respect to intoxicating liquor. 

The first decision of the Court is not very clear as to the status of 
the Equal Protection Clause, and further litigation has already been 
brought to the Court in respect thereto. 

In a case soon to be argued before the Supreme Court,*® an attempt 
is to be made to show that the Amendment not only abrogated the 
Commerce Clause but also the Equal Protection Clause. The State of 
Minnesota passed a statute** which provided that no intoxicating 
liquor containing more than 25% alcohol could be imported into the 
state unless its brand name had been duly registered in the Patent 
Office of the United States. The Joseph Triner Corporation had com- 
plied with all the prior laws of Minnesota and had built up a substan- 
tial business in the sale of intoxicating liquors, much of which liquor 
was manufactured out of the state and bore brand names not regis- 
tered in the Patent Office, many of which names probably could not 
be so registered. The special three-judge court below held that the 
statute was unconstitutional as violating the Equal Protection Clause, 
and granted, first an interlocutory injunction, and then a permanent 
injunction against the enforcement thereof.** The state seeks a 
reversal of this holding, contending the Equal Protection Clause does 
not apply any longer. 

The Supreme Court in deciding this case may either (1) affirm the 
ruling of the lower court, that the statute violates the Fourteenth 
Amendment and that the Twenty-first Amendment has not abrogated 
the Fourteenth, (2) hold that this particular statute does not con- 
stitute a violation of the Equal Protection Clause, or (3) declare that 
the Equal Protection Clause has been abrogated by the Twenty-first 
Amendment, insofar as the importation of intoxicating liquors into a 
state for sale and use therein is concerned. 
































































If the Court takes the second alternative it may succeed in not 
“ making any additional interpretation of the Twenty-first Amend- 
ment. There would seem to be some ground for such a holding, 1. e., 
r that the statute is merely a valid exercise of police power by the state, 
3 that the requirement that all imported liquor bear registered brand 
8 names is not an arbitrary and unreasonable restriction upon some im- 
6 
rT 89 Note (1936) 5 Geo. Wasu. L. Rev. 100. 


40 Mahoney v. Joseph Triner Corp., supra note 2. 
41 Laws of Minnesota for 1935, c. 390. 


42 Triner Corp. v. Arundel, supra note 8; Joseph Triner Corp. v. Mahoney, 
20 F. Supp. 1019 (Minn. 1937). 
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porters which is not imposed upon others similarly situated, but a 
proper exercise of the state’s power to determine under what condi- 
tions intoxicating liquors may be imported. If the case is decided on 
such a basis, it will merely be, however, an application of existing law 
and not of particular importance as clarifying the powers of the states 
under the Twenty-first Amendment, unless it be an implied recogni- 
tion that the Fourteenth Amendment still applies. 

As between the alternative of upholding the lower court or declar- 
ing that the Twenty-first Amendment completely abrogates the Four- 
teenth in the field concerned, the weight of authority would seem to 
indicate the first alternative as the better. 

The principle has been oft repeated that a constitutional power 
cannot be used to attain an unconstitutional result,** and even where 
an unconditional use of power is valid, a conditional use may be in- 
valid if the condition is repugnant to the Constitution. For example, 
although a state has absolute power to exclude a foreign corporation 
not engaged in interstate commerce,** it may not use this power to in- 
vade forbidden fields such as exacting as a condition of admission that 
the corporation waive its constitutional right to resort to federal 
courts.*® Similarly, although the state has broad powers to exclude 
and admit conditionally carriers to the use of its public highways, it 
may not impose such conditions upon private carriers as to convert 
them into public carriers against their will and thereby deprive them 
of property without due process of law.** The state’s power to con- 
serve shrimp may not be so used as to favor home industry in pre- 
paring the product for market.** Appt illustrations of the application 





(191 en Union vy. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54 L. ed. 355 

44 Scott v. Donald, supra note 19; Oppenheim, Unconstitutional Conditions 
and State Powers (1927) 26 Micn. L. Rev. 176. 

45 Paul vy. Virginia, 8 Wall. 168, 19 L. ed. 357 (U. S. 1869). 

46 Terral vy. Burke Construction Co., 257 U. S. 529, 42 Sup. Ct. 188, 66 L. ed. 
352 (1922); note (1922) 21 A. L. R. 188; Merrill, Unconstitutional Conditions 
(1929) 77 U. or Pa. L. Rev. 879; Hale, Unconstitutional Conditions and Con- 
stitutional Rights (1935) 35 Con. L. Rev. 321; Powerit, THe Supreme Court 
-_ ae PoniceE Power (1932) 45-48 (Reprinted from 17 and 18 Va. L. 

EV.). 

47 Frost & Frost Trucking Co. v. Railroad Commission, 271 U. S. 583, 46 
Sup. Ct. 605, 70 L. ed. 1101 (1926). 

48 Foster Fountain Packing Co. v. Haydel, 278 U. S. 1, 49 Sup. Ct. 1, 73 
L. ed. 147 (1928). The doctrine that an unconstitutional condition cannot be 
imposed on the right of a foreign corporation to do business in the state is well 
settled. Home Insurance Co. v. Morse, 20 Wall. 445, 22 L. ed. 365 (U. S. 1874) ; 
Barron v. Burnside, 121 U. S. 186, 7 Sup. Ct. 931, 30 L. ed. 915 (1887); Se- 
curity Insurance Co. v. Prewitt, 202 U. S. 246, 26 Sup. Ct. 619, 50 L. ed. 1013 
(1905) ; Looney v. Crane, 245 U. S. 178, 38 Sup. Ct. 85, 62 L. ed. 230 (1917) ; 
Union Pacific Ry. v. Public Commission of Missouri, 248 U. S. 67, 39 Sup. Ct. 
24, 63 L. ed. 131 (1918) ; Western Union v. Foster, 247 U. S. 105, 38 Sup. Ct. 
438, 62 L. ed. 1 (1918) ; Air-way E. A. Corp. v. Day, 266 U. S. 71, 45 Sup. 
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of this principle to the Federal Government are the child labor case,*® 
and the A. A. A. case.*° 

It must be admitted, however, that in State Board of Equalization 
v. Young’s Market the Supreme Court upheld a state exercising its 
constitutional powers to exclude and regulate in a conditional manner 
so as to achieve the heretofore unconstitutional result of the classi- 
fication of wholesalers of imported liquor differently from whole- 
salers of domestic liquor. 

It may be questioned whether the Court meant, however, that the 
Twenty-first Amendment had freed intoxicating liquor, when im- 
ported, from all restrictions on the police power, or completely from 
the Commerce Clause. 

It is true the Court made the statement that a classification recog- 
nized by the Twenty-first Amendment cannot be deemed forbidden 
by the Fourteenth. It is difficult to tell, however, what the Court 
meant by this statement. Those whose ends such a construction 
serves, contend that by this the Court meant the Twenty-first Amend- 
ment has withdrawn the importation of liquors entirely from the pro- 
tection of the Equal Protection Clause. It is not probable that the 
Court meant to so rule. In fact, the language of the Court immediately 
following the above statement indicates that they held no such view, 
for they then proceed in the next and succeeding sentences to point 
out that the sum of the California license fees for manufacturing and 
wholesaling domestic beer was greater than the sum of the license 
fees for importing and wholesaling foreign beer. Furthermore, the 
Court earlier in its opinion expressly rejected the contention that “to 
sustain the exaction of the importer’s license fee would involve a dec- 
laration that the Amendment has, in respect to liquor, freed the states 
from all restrictions upon the police power to be found in other pro- 
visions of the Constitution” with the statement that “the question for 
decision requires no such generalization.” 

Of course, apart from the Twenty-first Amendment, it is necessary 
to recognize that, in view of the recognized danger to the public wel- 
fare with which traffic in intoxicating liquor is fraught, such traffic is 
subject to stringent regulation, and such regulation is not of itself a de- 
nial of any of the privileges and immunities of a citizen of the United 


Ct. 12, 69 L. ed. 169 (1924); Fidelity Deposit Co. v. Tafoya, 270 U. S. 426, 
46 Sup. Ct. 331, 70 L. ed. 664 (1926); cf. Henderson Water Co. v. Corpora- 
tion Commission, 269 U. S. 278, 46 Sup. Ct. 112, 70 L. ed. 273 (1925). 


ot al v. Dagenhart, 242 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 


50 United States v. Butler, 297 U. S. 1, 56 Sup. Ct. 312, 80 L. ed. 477 (1936) ; 
Collier, Judicial Bootstraps and the General Welfare Clause (1936) 4 Geo. 
Wasu. L. Rev. 211. 
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States.** There seems no authority, however, for a belief that in such 
regulation a state can resort to a classification wholly arbitrary and 
without any reasonable relation to the public welfare, unless we can 
read such a meaning into the Twenty-first Amendment. Reasonable 
interpretation of the language of the Amendment prohibiting impor- 
tation of liquor into a state “in violation of the laws thereof” would 
seem to bring a result that only constitutionally valid laws of the state 
are meant. 

The appellants in the Triner case contend, in effect, that the state 
is now free to act as regards importation of intoxicating liquor with- 
out any restrictions of any kind contained in the Federal Constitution 
and that the only restrictions on the states are the provisions of the 
state’s own constitution.* 

This very contention illustrates the care with which the Court must 
act in deciding the case. Regardless of our views as to the desirabil- 
ity of traffic in liquor, there seems no possible reason for unreasonable 
and capricious discrimination between the different persons who en- 
gage in the traffic and who are, depending upon our views of the sub- 
ject, equally good or bad. 

An analogy between the Sixteenth Amendment and the Twenty- 
first as to effect upon precedent constitutional law would seem per- 
tinent. The Sixteenth Amendment is worded as follows: “The Con- 
gress shall have power to lay and collect taxes on incomes, from what- 
ever source derived, without apportionment among the several states, 
and without regard to any census or enumeration.” 

Although it might be argued that the wording of this Amendment 
clearly gives power to tax income “from whatever source derived” 
the contention has never been recognized that this gives Congress any 
power to tax new and excepted subjects such as exports, or interest on 
state or municipal bonds or the like. On the contrary the Amend- 
ment has been repeatedly held to merely remove any requirement for 
an apportionment among the states.** 

There seems no more reason to hold that the Twenty-first Amend- 
ment’s words are plain and that any state law is proper under it than 
there would be to say that the words of the Sixteenth are plain and 
that all income, from whatever source, is now taxable. The Court in 
State Board of Equalization v. Young’s Market stated that for them 
to construe the Amendment as requiring a state to let imported liquors 


51 Premier-Pabst v. Grosscup, 12 F. Supp. 970 (E. D. Pa. 1935), supra note 2. 

52 Appellant’s Brief, pages 57-58. 

58 Brushaber v. Union Pac. R. Co., 240 U. S. 1, 36 Sup. Ct. 236, 60 L. ed. 493 
(1916); Stanton v. Baltic Min. Co., 240 U. S. 103, 36 Sup. Ct. 278, 60 L. ed. 


wis Peck v. Lowe, 247 U. S. 165, 38 Sup. Ct. 432, 62 L. ed. 1049 
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compete with domestic liquors upon equal terms would amount to a 
rewriting of the Amendment. There seems no more rewriting in- 
volved in holding that the Twenty-first Amendment merely frees the 
states from the Commerce Clause as a hampering element in their 
regulation and taxation of liquor but that no new discriminatory 
powers are given than there is in a holding that the Sixteenth does not 
extend the tax power to new subjects but merely does away with the 
restriction of apportionment. 

Since the Court’s decision of State Board of Equalization v. Young’s 
Market there have been, except for the Triner Corporation case, few 
Federal cases decided bearing on the effect of the Twenty-first upon 
the Fourteenth Amendment. 

In the case of Finch & Company v. McKittrick,** decided by a 
three-judge federal court, a Missouri statute was assailed as being 
violative of the Commerce Clause and Equal Protection Clause. In 
regard to the Commerce Clause the court declared that as far as liquor 
is concerned the nation is in the same situation as it was to all com- 
merce before the adoption of the Constitution. As to the Equal Pro- 
tection Clause, however, the court discussed the statement of the Su- 
preme Court in the California case that a classification recognized by 
the Twenty-first Amendment cannot be deemed forbidden by the 
Fourteenth. “But,” said the Court, “the classification which is recog- 
nized by the Twenty-first Amendment is one based on a distinction 
between intoxicating liquors manufactured within and without a 
state.” This court declared there was no authorization for a distinc- 
tion between liquors all of which are manufactured in other states and 
that the general principles developed for the enforcement of the Four- 
teenth Amendment apply in such a case. 

In Zukaitis v. Fitzgerald®*® a Michigan statute was assailed on the 
ground it violated the Commerce Clause and the Fourteenth Amend- 
ment. By the statute and regulations made under it there was levied 
a 25 cent per barrel inspection fee on imported liquors.°* Following 
the rule of State Board of Equalization v. Young’s Market, it was 
held that there was here no discrimination which violated either 
clause. 

It is submitted that the Twenty-first Amendment should not be 
held to have abrogated the Equal Protection Clause of the Constitu- 
tion. The Amendment deals wih public health and morals, not with 
economics and commerce. Its undoubted purpose was to assure the 


54 United States District Court of Mo., Feb. 1938, unreported. 
55 Supra note 4. 


5 oo Liquor Control Act, Public Acts Mich. 1933, Ex. Sess., No. 8, 
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states freedom of action in the exercise of police and taxing powers so 
that the liquor policy of a state would not be prevented from fruition 
because of the Commerce Clause of the Constitution. The intent was 
not, it is submitted, to grant discriminatory power to the state, but 
only to give it the same power previously given by the Webb-Kenyon 
Act. The Supreme Court, however, apparently reads abrogation of 
the Commerce Clause, and perhaps of the Equal Protection Clause. 
The appellants in the Triner Corporation case read in addition an 
abrogation of the Due Process Clause and of the Freedom of Con- 
tract Clause.*? Just how much of the Commerce Clause, of the Equal 
Protection Clause, and, perhaps, of the other portions of the Constitu- 
tion, has been abrogated as an incident to the grant of power in the 
Twenty-first Amendment will probably be some time in appearing 
and will likely be the subject of much litigation. The Court is al- 
ways free to correct its position either by modification and limitation 
or by direct recession from an untenable position.*® 


RatpxH L. WIsER. 
RicHarp F. ARLEDGE. 


57 Appellant’s Brief, pages 8 and 9. 


58 Washington v. W. C. Dawson & Co., 264 U. S. 219, 44 Sup. Ct. 302, 68 
L. ed. 646 (1924) ; West Coast Hotel Co. v. Parrish, 300 U. S. 379, 57 Sup. Ct. 


578, 81 L. ed. 703 (1937). See also the concurring opinion of Mr. Justice 
Brandeis in Ashwander v. Tennessee Valley Authority, 297 U. S. 288 at 341, 
56 Sup. Ct. 466 at 486, 80 L. ed. 688 (1936). 
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ALIENS—DEPORTATION—EFFECT OF LEGISLATIVE PARDON ON DE- 
PORTATION.—The petitioner, an alien, having legally entered the 
United States in 1913, was convicted of a crime involving moral turpi- 
tude in Pennsylvania in 1919 and served his sentence. Section 181 
of the Act of March 31, 1860, Public Laws of Pennsylvania, Pa. Stat. 
(Purdon, 1936) tit. 19, § 893, provides that a person enduring the 
punishment for a crime shall be in the same position as one pardoned 
by the Governor. The petitioner, some time after serving his sen- 
tence, left this country for a short visit, and on his return was arrested 
and held pending deportation proceedings on the ground of illegal 
entry under § 19 of the Immigration Act of February 5, 1917, ch. 29, 
39 Stat. 889, 8 U. S. C. § 155 (1934). This section provides for de- 
portation of any alien who was convicted, prior to entry, of a felony 
or other crime involving moral turpitude. Held, that the legislative 
pardon granted by the Pennsylvania statute prior to the alien’s re- 
entry into this country is within the meaning of the federal statute 
excepting from deportation those who have been pardoned. U. S. ex 
rel. Malesevic v. Perkins, 99 F. (2d) 255 (C. C. A. 3d, 1938). 

Previous decisions have held that the “pardon clause” in § 19 of 
the Immigration Act of 1917, supra, did not preclude deportation of 
aliens convicted and pardoned in a foreign country of an offense in- 
volving moral turpitude prior to entry to the United States. Weedin 
v. Hempel, 28 F. (2d) 603 (C. C. A. 9th, 1928); Mercer v. Lentz, 
96 F. (2d) 122 (C. C. A. 10th, 1938). Contra: 2 Am. Jur. 508; 
Ann. Cas. 1917 C244. U.S. ex rel Palermo v. Smith, 17 F. (2d) 
534 (C. C. A. 2d, 1927) held that the pardon clause applied only to 
the phrase regarding a crime committed within five years after entry 
and not to crimes occurring prior to entry. This decision also in- 
volved a foreign pardon. 

Foreign crimes, however, are not the only class considered under 
the clause in § 19 of the Immigration Act of 1917 concerning crimes 
committed prior to entry to this country. Crimes committed by 
aliens in this country more than five years after a legal entry, but be- 
fore a visit outside the country and a re-entry, are considered crimes 
committed prior to entry for purpose of deportation under this clause. 
U. S. ex rel. Volpe v. Smith, 289 U. S. 422, 53 Sup. Ct. 665, 77 
L. ed. 1298 (1933); Brymer v. U. S., 83 F. (2d) 276 (C. C. A. 
9th, 1936); U. S. ex rel. Pellagrino v. Karnuth, 23 F. Supp. 688 
(W. D. N. Y. 1938); Van Vieck, THE ADMINISTRATIVE CoN- 
TROL OF ALIENS (1932) 119; 2 Am. Jur. 514. The decision in the 
Malesevic case states the further proposition that an alien, legally 
within this country, who commits a crime and is pardoned and then 
leaves the country for a visit, is not subject to deportation on his re- 
entry. 

The general effect of a pardon is to restore to the person receiving 
it all his civil rights, and may generally be said to absolve the par- 
doned person from the legal consequences, although not in all in- 
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stances from the moral consequences, of conviction. State v. Lee, 132 
So. 219, 171 La. 744 (1931) ; Scrivnor v. State, 20 S. W. (2d) 416, 
113 Tex. Cr. R. 194 (1928) ; Warren v. State, 74 S. W. (2d) 1006, 
127 Tex. Cr. R. 71 (1934); Williston, Does a Pardon Blot Out 
Guilt (1915) 28 Harv. L. Rev. 647. In these respects, there is no 
distinction between an executive pardon and a legislative pardon by 
statute to all persons enduring the punishment to which they were 
sentenced, as by the Pennsylvania statute, supra, in the Malesevic 
Case. U.S. v. Hughes, 175 Fed. 238 (W. D. Pa. 1892); U.S. v. 
Hall, 53 Fed. 352 (W. D. Pa. 1892); see Mercer v. Lentz, supra, 
124; Diehl v. Rogers, 119 Pa. 319, 32 Atl. 425 (1895); (1937) 21 
Minn. L. Rev. 859 (report on lower court’s decision in Malesevic 
Case, 17 F. Supp. 851 (D. C. Pa. 1936), dealing fundamentally with 
the pardoning power of the legislative branch of the government and 
the effect of a legislative pardon). 

Section 1078 of the Canadian Criminal Code, to the effect that en- 
durement of punishment adjudged is of like effect as a pardon under 
the great seal, is substantially similar to the Pennsylvania statute, su- 
pra. (The pardon in Mercer v. Lentz, supra, was under § 1078). 
But the Canadian Immigration Act does not state that a pardon in 
any way affects the deportation of aliens convicted of crimes involv- 
ing moral turpitude, as does §19 of the Immigration Act of 1917. 
However, a comparison of this phase of the Canadian law with ours 
is interesting. 

In a reference to the Supreme Court of Canada by the Governor- 
General in Council Re Royal Prerogative of Mercy Upon Deportation 
Proceedings, (1933) S. C. R. 269, 2 Dom. L. R. 348 (1933) 59 Can. 
Cr. Cas. 301 (1933), it was held that a person convicted of a crime 
involving moral turpitude and serving his sentence, and having been 
pardoned under § 1078, supra, was subject to deportation under 
§§ 40, 42 and 43 of the Canadian Immigration Act, R. S. C. 1927, 
ch. 93. This decision, however, further indicated that a person receiv- 
ing a pardon by the Governor-General in the exercise of the royal 
prerogative of mercy prior to the completion of the sentence was also 
subject to deportation. Thus, it can be distinguished from the Amer- 
ican decisions as the latter are concerned with the pardon clause of 
§ 19 of the Immigration Act of 1917. Re Royal Prerogative of Mercy 
Upon Deportation Proceedings, supra, indicates that a pardon under 
§ 1078, supra, takes the convicted person out of the category of a 
“felon” but does not take him out of the category of persons who 
have been convicted of felonies. It states that § 40 of the Canadian 
Immigration Act, supra, as it refers to persons convicted of criminal 
offenses, applies to all such persons whether subsequently pardoned 
or not. The decision further states that if § 1078 of the Criminal 
Code were considered to preclude deportation under §§ 40, 42 and 43 
of the Immigration Act, it would defeat the very purpose of the latter, 
inasmuch as all alien criminals in Canada having served their sen- 
tences would be pardoned, and no alien convicted of crime could be 
deported. 


The Pennsylvania statute, supra, nullifies the effect of the Federal 
Immigration Act in that all persons convicted of crime in Pennsylva- 
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nia are pardoned on serving their sentences and therefore can’t be 
deported. An executive pardon is usually given because of the high 
moral character of the person pardoned. A blanket restoration of 
civil rights as given by a legislative pardon is in no way dependent 
on moral character. As the purpose of § 19 of the Immigration Act 
of 1917 is to deport criminals of low moral character in named un- 
desirable classes, it would appear that courts should interpret the 
word “pardon” on a narrower basis (apply it to executive pardons 
only) or new federal legislation will be necessary to carry out the 
essential purpose of § 19 supra. 


CoNnsTITUTIONAL LAW—DELEGATION OF PuBLIC Power TO A PRI- 
VATE CORPORATION—APPROPRIATION OF PuBLic Funps.—The Wis- 
consin Development Authority was created under the General Cor- 
porations Laws of Wisconsin as a non-stock, non-profit sharing cor- 
poration for the purpose of promoting municipal and codperative ac- 
quisition and operation of all forms of public utilities, investigating, 
collecting and disseminating information and engaging in research and 
engaging in the utility business as a holding or operating company. 
The Wisconsin legislature passed an act designating the Authority 
an instrumentality of the state to promote and encourage utility own- 
ership, operating, control, acquisition or management by cooperative 
associations or municipal corporations, to survey research for same, 
collect and disseminate information, and engage in research, planning 
and educational activities toward this end. The statute also appro- 
priated money to its use, provided that the books should be inspected 
by the Secretary of State, that the Authority should have access to 
information held by any state organization, that the Public Service 
Commission should obtain information for the Authority, that the 
Governor should direct any state officer, agent, or employee to advise 
or assist the Authority. Chapter 334 of the Wisconsin Laws oF 
1937 (St. 1937, §§ 20.514, 199.01-199.07). The Secretary of State 
refused to audit accounts for the indebtedness incurred by the Au- 
thority, contending that the Act was unconstitutional in that it was an 
unlawful delegation of governmental power to a private corporation. 
The Authority petitioned a writ of mandamus ordering the account- 
ing by the Secretary of State. Held, that the statute did not bestow 
any new powers on the corporation, or make it an officer of the state, 
but was merely an appropriation bill which, being for public benefit, 
was valid; but that the appropriation was valid only so long as it was 
used for a state-wide purpose and could not be used to promote co- 
Operative or municipal ownership in one community or section of the 
state. State ex rel. Wisconsin Development Authority v. Dammann, 
280 N. W. 698 (Wis. 1938). 

On an earlier hearing of the same case, the court held the statute 
invalid as an unlawful delegation of power to a private corporation, 
holding that the power of administering acts of the legislature was 
vested in the Executive Department and could only be exercised by 
duly constituted officers thereof. State ex rel. Wisconsin Develop- 
ment Authority v. Dammann, 227 N. W. 278 (Wis. 1938). 
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A private corporation cannot be an officer of the state. Dade 
County v. State, 95 Fla. 465, 116 So. 72 (1928); American Society 
for the Prevention of Cruelty to Animals v. City of New York, 199 
N. Y. S. 728, 205 App. Div. 335 (1923). However, one may per- 
form tasks for the state without being an officer thereof, depending 
upon the nature of the acts to be performed. Wetzel v. McNutt et al., 
4 F. Supp. 233 (S. D. Ind. 1933) ; Curtin v. State, 61 Cal. App. 377, 
214 Pac. 1030 (1923); Mulnix v. Elliott, 62 Colo. 46, 156 Pac. 216 
(1916); Dade County v. State, 95 Fla. 465, 116 So. 72 (1928) ; 
State ex rel. Barney v. Hawkins, 79 Mont. 506, 257 Pac. 411 (1927) ; 
State ex rel. Nagle v. Page, 98 Mont. 14, 37 P. (2d) 575 (1934) ; 
Home Savings & Loan Association v. Carrico, 123 Neb. 25, 241 
N. W. 763 (1932); State v. Quinn, 35 N. M. 62, 290 Pac. 786 
(1930) ; Finley v. McNair, 317 Pa. 278, 176 Atl. 10 (1935); State 
of Wis. ex rel. Brown County v. Myers, Judge, etc., 52 Wis. 628, 9 
N. W. 777 (1881); State ex rel. Hessey v. Daniels, 143 Wis. 649, 
128 N. W. 565 (1910). The Wisconsin Supreme Court has held that 
the tasks in question fall into this classification and that the Act does 
not make a corporation an officer of the state nor is any sovereign 
power invested in it. 

The delegation of governmental powers to private persons and 
groups has long been held to be invalid. State ex rel. Jones v. Brown, 
338 Mo. 448, 92 S. W. (2d) 718 (1936); Ames v. The Port Huron 
Log Driving & Booming Co., 11 Mich. 139 (1863). There has been 
noted in recent years a general trend toward an increased delegation 
of power. With the new and pressing economic problems, it has 
seemed expedient to invoke the aid of specialists and interested parties 
who are familiar with the material upon which specific rules must be 
based and who are competent to pass judgment on the efficiency of 
such regulations. These persons or groups are quite often private 
citizens and not officers of the state but the validity of such legislation 
has been upheld in many cases. Note (1937) 37 Cor. L. Rev. 447. 

If the Wisconsin Development Authority is not an officer of the 
state, but is only performing a task it was authorized to perform, the 
Act is merely an apropriation bill and the constitutionality now de- 
pends upon the validity of the appropriation. An appropriation of 
public funds rests on the same principal as a tax to raise funds. If 
the tax may not be levied for the purpose, it necessarily follows that 
an appropriation cannot be made for it. Gem Irrigation District v. 
Van Deusen, 31 Idaho 779, 176 Pac. 887 (1918); Hager v. Ken- 
tucky Children’s Home Society, 26 Ky. Law Rep. 1133, 83 S. W. 605 
(1904) ; Agricultural and Mechanical College v. Hager, 12 Ky. 1, 
87 S. W. 1125 (1905). Appropriations of public funds may only be 
made for public purposes. In re Opinion of the Justices, 240 Mass. 
616, 136 N. E. 157 (1922); In re Opinion of the Judges, 59 S. D. 
469, 240 N. W. 100 (1932). In holding valid an appropriation of 
public funds for the use of a public library, governed by a non-public 
appointive board, the Supreme Court of Wisconsin said that in de- 
termining whether an appropriation is valid, the question is whether 
the purpose is public rather than whether the body or agency to whom 
the spending is allocated is public. State ex rel. Public Library v. 
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Bentley, 163 Wis. 632, 158 N. W. 306 (1916). This same view is 
followed in Hager v. Kentucky Children’s Home Society, 26 Ky. Law 
Rep. 1133, 83 S. W. 605 (1904). In this case, the court sustained an 
appropriation to a private corporation whose purpose was to seek out 
destitute children and give them a home, saying that the fact that the 
money is turned over to a private corporation does not make it in- 
valid, for the state may employ the services of an individual or a 
corporation to do a lawful act which it has a right to have done, and 
may pay for it. In distinguishing between a private business and a 
public purpose, the Supreme Court of North Dakota defined private 
business as “a business or enterprise in which an individual or indi- 
viduals, an association, co-partnership or private corporation has in- 
vested capital, time, attention, labor and intelligence for the purpose of 
creating and conducting such business for the sole purpose that those 
who make such contributions may, from the conducting of such busi- 
ness, make, gain, and acquire a financial profit for their exclusive 
benefit, improvement and enjoyment, and exclusively for their own 
private purposes. They are not concerned with the public health, 
safety, morals, or welfare, but are concerned wholly with making a 
financial profit from the operation of such business exclusively for 
their own private use and benefit.” Of a public purpose, the court 
said, “A public purpose of public business has for its objective the 
promotion of the general welfare of all the inhabitants or residents 
within a given political division, as, for example, a state, the sover- 
eignty and sovereign powers of which are exercised to promote the 
public health, safety, morals, general welfare, security, prosperity, 
contentment, and equality before the law of all the cities of the state.” 
Green v. Frazier, 44 N. D. 395, 176 N. W. 11 (1920). This case 
was affirmed by the Supreme Court of the United States, Justice Day 
saying that the attitude of that Court was “that what was or was not 
a public use was a question concerning which local authority, legisla- 
tive and judicial, had especial means of securing information to en- 
able them to form a judgment, and particularly that the judgment of 
the highest court of the state, declaring a given use to be public in its 
nature, would be accepted by this Court unless clearly unfounded.” 
Green v. Frazier, 253 U. S. 233, 40 Sup. Ct. 499, 64 L. ed. 878 
(1920). B. H. B., Jr. 


FEDERAL JURISDICTION—THE JoHNsoN Act—Pustic UTILITY 
Rate REGULATION—ORDER DISTRIBUTION FROM ORDINANCE—NO- 
TICE AND HEearinc.—The East Ohio Gas Company brought suit in 
the District Court of the United States for the Northern District of 
Ohio to enjoin enforcement of a short-term ordinance of the city 
council of Cleveland continuing in effect gas rates approximating 
57¢ per M.c.f. which had been charged for several years. Before 
the case was heard, the council had passed an ordinance to take 
effect from July 1, 1937 for a period of two years, reducing the rates 
to an average of 55¢ per M.c.f., and plaintiff filed a supplemental 
bill to enjoin enforcement of this ordinance, claiming the rates were 
confiscatory. The city’s motion to dismiss was on the ground that 
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the jurisdiction of the federal district court is excluded by the John- 
son Act, which provides that 


. . « no district court shall have jurisdiction of any suit to enjoin, 
suspend, or restrain the enforcement, operation, or execution of any order 
of an administrative board or commission of a State, or any rate-making 
body of any political subdivision thereof, or to enjoin, suspend, or restrain 
any action in compliance with any such’ order, where jurisdiction is based 
solely upon the ground of diversity of citizenship, or the repugnance of 
such order to the Constitution of the United States, where such order (1) 
affects rates chargeable by a public utility, (2) does not interfere with 
interstate commerce, and (3) has been made after reasonable notice and 
hearing, and where a plain, speedy and efficient remedy may be had # 
ng or in equity in the courts of such State. 48 Stat. 775. (1934), 28 

U.S. C. § 41 (1) (1934). 


The company contended that the Johnson Act applied solely to ad- 
ministrative bodies and the city council could only act legislatively. 
GENERAL Cope oF Ouio, § 4211. Held, that the Johnson Act applies 
to ordinances of a city council and the federal district court was 
without power to review the rate orders. The East Ohio Gas Com- 
pany v. City of Cleveland, 94 F. (2d) 443 (C. C. A. 6th, 1938), aff’g, 
23 F. Supp. 965 (N. D. Ohio 1937), cert. den., 303 U. S. 657, 58 
Sup. Ct. 761, 82 L. ed. (adv. op.) 732 (1938). 


The company based its claim that “any rate-making body of any 
political subdivision thereof” related only to administrative bodies 
principally on its rather technical construction of the use of the word 
“order” and the requirement of reasonable notice and hearing in the 
statute. 

In a number of cases “orders” have been distinguished from “or- 
dinances” of city councils. See People v. Counts, 89 Cal. 15, 22, 26 
Pac. 612, 614 (1891); Chicago & N. P. R. Co. v. City of Chicago, 
174 Ill. 439, 51 N. E. 596, 597 (1898) ; Village of Altamount v. Bal- 
timore & O. S. W. Ry. Co., 184 Ill. 47, 56 N. E. 340, 341 (1900) ; 
O’Laughlin v. City of Kirkwood, 107 Mo. App. 302, 81 S. W. 512, 
516 (1904) ; State v. Armstrong, 140 Mo. App. 719, 127 S. W. 93, 
94 (1910); State ex rel. Town of Canton v. Allen, 178 Mo. 555, 
77 S. W. 868, 874 (1903). But other cases have held that they 
were substantially the same. California Reduction Company v. Sanitary 
Reduction Works, 199 U. S. 306, 26 Sup. Ct. 100, 50 L. ed. 204 
(1905) (referring to “ordinance known as order No. 2965” and to 
“order No. 12 (2d series)” of the board of supervisors, the Court 
held the circuit court of appeals properly refused to adjudge these 
“ordinances” invalid). “The term ‘order’ of the city council, as 
recited in the ordinance, in substantial meaning is the same as the 
term ‘ordained.’” Elliott v. Texas Pacific Coal and Oil Co., 19 S. W. 
(2d) 442, 445 (Tex. 1929), aff'd. on other grounds 29 S. W. (2d) 
982 (Tex. 1930). “An ordinance passed by the board of aldermen 
which has been approved and published so as to become a valid 
ordinance is in the highest sense an order . . .” State ex rel. McKay 
v. Curtis, 130 Wis. 357, 110 N. W. 189, 191 (1907). Town of Poca- 
hontas v. Central Power & Light Co., 152 Ark 276, 244 S. W. 712 
(1922), appeal dismissed 260 U. S. 775, 43 Sup. Ct. 94, 67 L. ed. 
498 (1922) (“order” and “ordinance” used interchangeably). Fur- 
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thermore, in several cases under the Johnson Act ordinances have 
been involved and in none of these was it considered that the word 
“order” failed to include such ordinances. City of Toledo v. The 
Northwestern Ohio Natural Gas Company, 90 F. (2d) 1003 (C. C. 
A. 6th, 1937) ; Mississippi Power & Light Co. v. Jackson, 9 F. Supp. 
564 (S. D. Miss. 1935); Mississippi Power Co. v. Aberdeen, 11 F. 
Supp. 951 (N. D. Miss. 1935). It would seem that “order” as used 
in the Act is broad enough to include ordinances without specifically 
designating the latter, and that such was the intent and understand- 
ing of Congress. 

The Supreme Court has frequently indicated the essentials of a 
fair hearing in proceedings of a quasi-judicial nature. Interstate 
Commerce Commission v. Louisville & Nashville Railroad Company, 
227 U. S. 88, 33 Sup. Ct. 185, 57 L. ed. 431 (1913); Ohio Bell 
Telephone Company v. Public Utilities Commission, 301 U. S. 292, 
57 Sup. Ct. 724, 81 L. ed. 1093 (1937) ; Morgan v. U. S., 304 U.S. 
1, 58 Sup. Ct. 773, 82 L. ed. (adv. op.) 757 (1938), noted (1938) 
7 Geo. WasH. L. Rev. 110; Report of Conference of Cincinnati Bar 
Association, Functions and Procedure of Administrative Tribunals 
(1938) 11 Cin. L. Rev. 117. To proceedings before legislative bodies 
very different standards apply. Norwegian Nitrogen Products Com- 
pany v. U. S., 288 U. S. 294, 53 Sup. Ct. 350, 77 L. ed. 796 (1933) 
(notice and hearing before Tariff Commission which enables importer 
to give views and make contentions sufficient). “The due process 
clause does not guarantee to the citizens of a state any particular 
form of state procedure. The requirements of the due process clause 
are satisfied if one has reasonable notice and reasonable opportunity 
to be heard and to present his claim or defense, due regard being had 
to the nature of the proceedings and the character of the rights which 
may be affected by it.” Dohany v. Rogers, 281 U. S. 362, 369, 50 
Sup. Ct. 299, 302, 74 L. ed. 904, 912 (1930); see Bauman v. Ross, 
167 U. S. 548, 593, 17 Sup. Ct. 966, 983, 42 L. ed. 270, 289 (1897) ; 
A. Backus, Jr. & Sons v. Fort Street Union Depot Co., 169 U. S. 
557, 569, 18 Sup. Ct. 445, 450, 42 L. ed. 853, 859 (1898); Reetz 
v. Mich., 188 U. S. 505, 508, 23 Sup. Ct. 390, 392, 47 L. ed. 563, 
566 (1903); Missouri ex rel. Hurwitz v. North, 271 U. S. 40, 42, 
46 Sup. Ct. 384, 385, 70 L. ed. 818, 821 (1926). 

The company admitted notice and hearing in fact, but claimed 
that the framers of the Johnson Act by inserting the notice and hear- 
ing requirement indicated their intent that the Act should not apply 
to legislative bodies, since notice and hearing are not prerequisites 
for such action. It relied heavily on a previous case in which the 
district court interpreted the clause in that Act, “has been made 
after reasonable notice and hearing,” to mean “after reasonable notice 
and hearing guaranteed by law, and not such notice and hearing as 
might be given by grace or caprice.” Mississippi Power Co. v. Aber- 
deen, supra. Contra: Mississippi Power & Light Co. v. Jackson, 
supra. But the court in the Aberdeen case purported to follow a 
Mississippi decision which held unconstitutional a statute authorizing 
boards of supervisors to levy special assessments for the erection of 
sea walls and breakwaters because it failed affirmatively to require a 
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notice and hearing. The court apparently overlooked, however, the 
statement that “it can not be said that the board of supervisors has 
the power of legislation, and by exercising a legislative function it 
can prescribe the kind of notice whereby the statutory power can be 
lawfully exercised.” Bouslog v. City of Gulfport, 112 Miss. 184, 72 
So. 896 (1916). By implication it would seem that the provision 
for notice and hearing would not have been essential had the pro- 
ceedings been confined to legislative bodies. The instant case is 
further distinguishable in that the two-year ordinance, being a fran- 
chise ordinance, was subject to the Charter of the City of Cleveland, 
§ 186, which requires adequate public hearings and one week’s publi- 
cation in the City Record prior to adoption. Cf. Petroleum Explora- 
tion, Incorporated v. Public Service Commission, 304 U. S. 209, 58 
Sup. Ct. 834, 82 L. ed. 827 (adv. op.) (1938) (Johnson Act does 
not apply where no notice and hearing are in fact had); City of 
Toledo v. The Northwestern Ohio Natural Gas Company, supra (pro- 
visions of Ohio Code for appeal to the Public Utilities Commission 
from a short-term ordinance do not provide for such a hearing as is 
contemplated by the Johnson Act). 

It is submitted that the decision in the instant case is clearly in 
line with the intent and purpose of Congress in enacting the Johnson 
Act, as indicated by its legislative history and the plain meaning of 
the words used. The jurisdiction of federal district courts to en- 
join enforcement of rate orders of state agencies is withdrawn only 
if the action appealed from is of an administrative body, leaving the 
validity of such regulation by legislatures open to determination by 
the federal courts; but in the case of political subdivisions the ex- 
clusion of jurisdiction is broadened to include “any rate-making 
body,” legislative as well as administrative. If reasonable notice and 
hearing are in fact had, having due regard to the nature of the pro- 
ceeding and of the regulating body, the requirements of the Act in 
this respect are met. No fundamental right is endangered by this 
interpretation for, unless there is an adequate review by the state 
courts, from which an appeal may be taken to the United States 
Supreme Court, the federal courts are still available to an aggrieved 
company. H. M. M. 


MunIcIPpAL CoRPORATIONS—FINANCE—CREDITORS—STATE  FI- 
NANCE COMMISSION—LEGISLATIVE CoNTROL—Bonps. — The board 
of education of the borough of Runnemede, N. J., a municipal cor- 
poration, issued serial bonds, maturing in numerical order, which 
were purchased by the plaintiff. When the borough became finan- 
cially embarrassed, the Municipal Finance Commission, a govern- 
mental body set up under a statute passed subsequent to the issuing 
of the bonds, was authorized to function in the borough with all the 
powers and duties conferred by the statute. Plaintiff recovered judg- 
ment against the borough on the past due bonds, but when execution 
was sought thereon, the writ was returned “no goods”; the officers 
of the borough had failed to provide for the payment of the judgment 
due to the fact that the borough’s finances were controlled by de- 
fendant, the Municipal Finance Commission. Held, that the rights 
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of the complainant are to be determined by the law in effect at the 
time the bonds were issued and the contract made; that insofar as 
the statute authorizing the Municipal Finance Commission to function 
interfered with the application of those laws, the act was unconstitu- 
tional; that plaintiff was entitled to execution in accordance with the 
execution statute in force when the bonds were sold and issued. Sov- 
ereign Camp, W. O. W. v. Wilentz, Att'y Gen., et al., 23 F. Supp. 
23 (N. J. 1938). 

The Federal Constitution prohibits the impairment of the obliga- 
tion of contracts by states. Art. I, § 10. Curran v. Arkansas, 15 How. 
304, 14 L. ed. 705 (U. S. 1853); McCracken v. Hayward, 2 How. 
608, 11 L. ed. 397 (U. S. 1844); Bronson v. Kinzie, 1 How. 311, 
11 L. ed. 143 (U. S. 1843) ; Mumma v. The Potomac Co., 8 Pet. 281, 
8 L. ed. 945 (U. S. 1834); Green v. Biddle, 8 Wheat 1, 5 L. ed. 
547 (U. S. 1823). Cf., Meriwether v. Garrett, 102 U. S. 472, 26 
L. ed. 197 (U. S. 1880); Amy v. Shelby County Taxing Dist., 114 
U. S. 387, 5 Sup. Ct. 892, 29 L. ed. 170 (1885) ; Grantland v. City 
of Memphis, 12 Fed. 287 (C. C. W. D. Tenn. 1882); Devereaux 
v. City of Brownsville, 29 Fed. 742 (C. C. W. D. Tenn. 1887). This 
applies to contracts made by a municipality with an individual as well 
as to contracts between individual citizens. Shinn v. Cunningham, 
120 Iowa 383, 94 N. W. 941 (1903). If the municipality is authorized 
to contract, the obligation will be protected from impairment. Mobile 
Elec. Co. v. Mobile, 201 Ala. 607, 79 So. 39 (1918). 

The legislature has plenary power over the municipality. Laramie 
County v. Albany County, 92 U. S. 307, 23 L. ed. 552 (1875) ; Besse- 
mer Inv. Co. v. City of Chester, 22 F. Supp. 311 (E. D. Pa. 1938) ; 
George v. City of Asheville, 80 F. (2d) 50 (C. C. A. 4th, 1935), and 
may regulate the finances of the city. George v. City of Asheville, 
supra; McAneny v. Bd. of Est. & App., 232 N. Y. 377, 134 N. E. 
187 (1922); McSurely v. McGrew, 140 Iowa 163, 118 N. W. 415 
(1908) ; San Antonio & A. P. Ry. Co. v. State, 128 Tex. 33, 95 S. 
W. (2d) 680 (1936) ; State v. Marsh, 121 Neb. 841, 238 N. W. 760 
(1931); State v. City of Van Wert, 126 Ohio St. 78, 184 N. E. 12 
(1932). H’w’y Comm. v. Webb, 152 N. C. 702, 68 S. E. 211 (1910). 
Yet this power must be exercised consistently with the inviolability 
of contracts. Macallen v. Mass., 279 U. S. 620, 49 Sup. Ct. 432, 73 
L. ed. 874 (1929) ; Rorick v. Bd. of Com’rs., 57 F. (2d) 1048 (N. D. 
Fla. 1932) ; Fort Myers v. State, 129 Fla. 166, 176 So. 483 (1937) ; 
Harsha v. Detroit, 261 Mich. 586, 246 N. W. 849 (1933); see Lar- 
amie Co. v. Albany Co., supra at 312. Cf., Hale v. Iowa St. Bd. of 
Assessment, 221 N. W. 168 (Iowa 1937), aff’d., 302 U. S. 95, 58 
Sup. Ct. 102, 83 L. ed. 66 (1937). Though the legislature must act 
for the general welfare of the state, Horton v. Newport, 27 R. I. 382, 
61 Atl. 759 (1905), in so doing it may not, in home rule states, in- 
terfere with the right of the local subdivision to govern itself. Mich. 
United L. & P. Co. v. Hart, 235 Mich. 682, 209 N. W. 937, (1926) ; 
State ex rel. Owens v. Doxey, 55 Nev. 186, 28 P. (2d) 122 (1934) ; 
St. L.-San Francisco Ry. Co. v. Andrews, 137 Okla. 222, 278 Pac. 617 
(1928); Fitch v. Bd. of Auditors, 133 Mich. 138, 94 N. W. 952 
(1903). If the legislation does serve the general welfare and security 

10 
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of the state, the fact that the burden imposed on the taxpayers will 
be increased does not lessen the power to regulate, People v. City of 
Chicago, 351 Ill. 396, 184 N. E. 610 (1933); State v. Van Wert, 
supra Cf., Camp v. State, 71 Fla. 381, 72 So. 483 (1916), provided 
of course, the restrictions imposed by the state constitution are not 
violated. Coen v. Lee, 116 Fla. 215, 156 So. 747 (1934); note 
(1934) 43 Yate L. J. 998. The “power of supervision over mu- 
nicipalities may be exercised through administrative state officers and 
their lawful employees, within the limitations prescribed by law.” 
Coen v. Lee, supra. One method of exercising control over the mu- 
nicipality may be by means of a board or commission. Providence v. 
Moulton, 52 R. I. 236, 160 Atl. 75 (1932); State, ex rel., Reynolds 
v. Jost, 265 Mo. 51, 175 S. W. 591 (1915); City of Americus v. 
Perry, 114 Ga. 871, 40 S. E. 1004 (1902); Bd. of State Com’rs v. 
Bd. of Assessors, 124 Mich. 491, 83 N. W. 209 (1900) (For an in- 
terpretation that the commission set up by the legislature was a purely 
local one see Amyot v. Caron, 88 N. H. 394, 190 Atl. 134 (1937), 
in which case the court held “the finance commission” to “have no 
duties of a public governmental nature.”’) 


In pursuance of its police powers the delegation by the state to 
police commissions of the power to keep law and order in the mu- 
nicipality has never been questioned. Providence v. Moulton, supra; 
Horton v. Newport, supra; City of Americus v. Perry, supra. The 
state in so acting is protecting the general welfare of the state. The 
delegation of powers to a finance commission to regulate the creation, 
financing, payment, etc. of municipal indebtedness during the insolv- 
ency or threatened insolvency of the city, should be held to be valid 
for the same reason. The lack of a satisfactory credit standing of the 
municipality will affect the general financial conditions of the state; 
municipal mismanagement will eventually reflect on the credit stand- 
ing of the state, whether warranted or not. Note (1933) 46 Harv. 
L. Rev. 1317. The regulation should be placed in the hands of an 
administrative body, since as a matter of practice, self-executing pro- 
visions have failed, not being adaptable to the varied and changing 
conditions of financial management. 

While the validity of state legislative or administrative control over 
municipal finances, including assets and revenues may be admitted, 
and the practical effect on creditors of the withdrawal of taxable 
property be disregarded, nevertheless the technical legal right of 
creditors against the corporation must be preserved. By an appor- 
tionment of indebtedness on reorganization, the state may create ad- 
ditional rights in favor of creditors. If the effect of the transfer of 
control of an obligation is to destroy the claim of creditors against 
the corporation which still remains as a legal person separate from 
the state, such result is an unconstitutional impairment of the obli- 
gation of creditors’ contracts. Cf., Shapleigh v. San Angelo, 167 U. 
S. 646, 17 Sup. Ct. 957, 42 L. ed. 310 (1897). Quere: If the state 
completely destroys the corporate person of the municipality and sub- 
stitutes itself as debtor? Cf., Meriwether v. Garrett, supra. Cf., also 
Vilas v. Manila, 220 U. S. 345, 31 Sup. Ct. 416, 55 L. ed. 491 (1911). 

As to the right of the creditor, however, to enforce his claim against 
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the municipal corporation by mandamus where the “municipality is 
attempting in good faith to accord to its creditors” see Asbury Park 
v. Christmas, 78 F. (2d) 1003 (C. C. A. 3d, 1935). H. K. 


PATENTS—ANTICIPATION—U,. S. Patent IssuED ON EARLIER 
FILED COPENDING APPLICATION.—A patent was issued upon ap- 
plication of K. et al for a process for manufacturing waterproof sheet 
abrasive. Subsequently K. et al surrendered their patent and applied 
for a reissue containing broader claims. The Patent Office rejected 
the new claims as unpatentable relying upon a number of patents 
as anticipatory, among which were a patent to O and a patent to M. 
Both the reference patents to O and M were based on applications 
filed prior, but issued subsequent, to the original K. et al application. 
Suit was brought under R. S. 4915, but the lower court dismissed 
the bill sustaining the position of the Patent Office. Appellant con- 
tended that since the patents to O and M were based on applications 
which were pending in the Patent Office at the time the original K. 
et al application was filed, they could not be combined with each 
other and with other references to anticipate the claimed invention. 
Held, that the claims in issue were properly rejected on the refer- 
ences relied upon below and it is immaterial, if a disclosure actually 
occurs, whether it results from a description in a single copending 
application, from descriptions in several such applications, or from 
descriptions in copending applications together with descriptions in 
previously issued patents. Minnesota Mining and Mfg. Co. v. Coe, 
Commissioner of Patents, 38 U. S. P. Q. 513 (App. D. C. 1938). 

The leading case on the general subject matter is Alexander Mil- 
burn Co. v. Davis-Bournonville Co., 270 U. S. 390, 46 Sup. Ct. 324, 
70 L. ed. 651 (1926). In this case the Supreme Court of the United 
States held that a United States patent based on an application filed 
before but issuing after the filing date of the application of the patent 
in question was a proper reference to show that the later applicant 
was not the first inventor within the meaning of R. S. 4920. How- 
ever, in this case the reference patent gave in itself a complete and 
adequate description of the thing patented to the later applicant, al- 
. though it was not claimed. 


The court in the instant case relied heavily on the Milburn case 
despite appellant’s contention that this decision is authority solely for 
the proposition that a copending patent may be relied upon, only, 
when it, alone, gives a complete and adequate description of the thing 
patented to the later applicant. The court said: “There is nothing 
in the opinion (Milburn case) to indicate that the court intended to 
state a formal, arbitrary rule concerning a complete and adequate 
description, in a single application, by or on behalf of a prior inventor. 
What it had in mind was a disclosure in any form of knowledge in- 
consistent with a claim of first invention.” 

However, other cases decided since the Milburn case indicate that 
the question is still unsettled as to whether a copending patent may 
be combined with prior art or other copending patents to constitute 
an anticipation. 
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The following cases appear to sustain the statement in the decision 
of the instant case that two copending patents may be combined to 
constitute an anticipation: 

Denaro v. Maryland Baking Co., 40 F. (2d) 513, 5 U.S. P. Q. 
400 (Md. 1930), aff'd 50 F. (2d) 1074, 10 U. S. P.Q. 80 (C. C.A. 
4th, 1931); In re Youker, 22 C. C. P. A. (Patents) 1294, 77 F. 
(2d) 624, 25 U.S. P. Q. 421 (C. C. P. A. 1935); see Aero Neck- 
Band & Collar Co. v. Fenway Fabrics, Inc. 19 F. Supp. 846, 850, 35 
U.S. P. Q. 82 (S. D. N. Y. 1937). 

It has also been held that a copending patent may be combined 
with prior art to constitute an anticipation. Jn re Pritchard, 57 App. 
D. C. 347, 23 F. (2d) 768, 1928 C. D. 11 (App. D. C. 1927) ; In re 
Downs et ‘al, 18C.C.P.A. (Patents) 803, 45 F. (2d) 251, 7 U.S. 
P. Q. 316 (C. C. P. A. 1930) ; Ottinger et al v. Ferro Stamping & 
Mfg. Co., 59 F. (2d) 640, 14 U. S. P. Q. 91 (C. C. A. 6th, 1932) ; 
Ex parte Gilbert et al, 28 U.S. P. Q. 489 (P. O. Bd. App. 1935) ; 
Ex Parte Graebner, 31 U.S. P. Q. 288 (P. O. Bd. App. 1936). 

Other courts, however, have held that copending patents may not 
be considered as prior art and are material only if, from their dis- 
closure, whether claimed or unclaimed, it appears that the applicant 
of the patent or application in question was not the first inventor. 
Hazeltine Corp. v. Electric Service Engineering Corp., 18 F. (2d) 
662 (S. D. N. Y. 1926); Ex parte Bowles, 24 U.S. P. Q. 266 (P. O. 
Bd. App. 1934); Baltimore Paper Co. v. Oles Envelope Co., 13 F. 
a 951, 29 U. S. P. Q. 11 (Md. 1936), aff’d 89 F. (2d) 279, 33 

S. P. Q. 267 (C. C. A. 4th, 1937) ; see Hazeltine Corp. v. Abrams, 
7F “Supp. 908, 914, 22 U. S. P. Q. 336 (E. D. N. Y. 1934), aff'd 
79 F. (2d) 329, 27 U.S. P. Q. 67 (C. C. A. 2d, 1935); Stelos Co. 
v. Hosvry Motor-Mend Corp., 72 F. (2d) 405, 406, 23 U. S. P. Q. 
35 (C. C. A. 2d, 1934), aff'd 295 U. S. 237, 55 Sup. Ct. 746, 79 
L. ed. 1414 (1934); Utah Radio Products Co. v. Delco Appliance 
Corp., 24 F. Supp. 328, 340, 38 U. S. P. Q. 400 (W. D. N. Y. 1938). 

The effect of the decision in the instant case seems to be to extend 
the rule of the Milburn case so that a United States patent is effective 
as of its filing date not only to show prior inventorship but also to 
show the state of the prior art as against an application filed during 
its pendency in the Patent Office. Since this decision is in accord 
with the recent decisions of the Court of Customs and Patent Appeals, 
the status of copending patents as references cited during prosecution 
of an application in the Patent Office will be settled. However, the 
effect of copending patents on the validity of an issued patent based 
on a later filed application is still uncertain as indicated by the con- 
flict in the holding of the cases in the second, fourth, and sixth circuits 
and the District of Columbia. R. E. H.& R.C. S. 


PATENTS—INTERFERENCE—PRESUMPTION ARISING From GRANT 
oF PATENT AFTER CONCESSION OF PRIORITY IN INTERFERENCE BE- 
FORE GRANT.—The application, as the first filed, was involved in an 
interference with six or seven other applications. The interference 
was decided by concessions of priority, after an agreement to arbi- 
trate with the evident purpose of forming a patent pool. Held, that 
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the usual presumption arising from the grant of a patent does not 
here arise because of the disposition of the interference by concession 
of priority. Julius Kayser & Co. et al. v. Rosedale Knitting Co., 98 
F. (2d) 839, 38 U. S. P. Q. 435 (C. C. A. 3d, 1937). Cert. den., 
6 L. W. 322 (1938). 

Ordinarily the issue of the patent is enough to show, until the 
contrary appears, that all the conditions under which an invention is 
patentable, have been met. Mumm v. Decker, 301 U. S. 168, 57 Sup. 
Ct. 675, 81 L. ed. 983 (1937). The patentee is presumed to be the 
original inventor. Mitchell v. Tilghman, 86 U. S. 287, 22 L. ed 125 
(1873). The invention is presumed to be novel and useful. Lehn- 
beuter v. Holthaus, 105 U. S. 94, 26 L. ed. 939 (1881). The con- 
clusions of the Patent Office as to patentability are findings of fact. 
Thomson v. Ford, 265 U. S. 445, 44 Sup. Ct. 533, 68 L. ed. 1098 
(1924). The decision of the Patent Office as to priority of invention 
is not only controlling upon that question in any subsequent suit 
between the same parties, (unless the contrary is established by 
testimony which in character and amount carries thorough convic- 
tion), Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 772, 38 L. ed. 
657 (1894), but even for the purpose of a controversy with strangers 
there is a presumption of validity——a presumption not to be over- 
thrown except by clear and cogent evidence. Radio Corp. v. Radio 
Laboratories, 293 U. S. 1, 55 Sup. Ct. 928, 79 L. ed. 163 (1934). 

Under the provisions of Patent Office Rule 116, parties to an in- 
terference are presumed to have made their inventions in the chron- 
ological order in which they filed their applications. And an inter- 
ference may be terminated by concessions of priority, under Patent 
Office Rule 125. Rules of the Patent Office, particularly Rule 116, 
may be regarded as having the force of law. Fish v. Dyson, 4 F. 
(2d) 175 (App. D. C. 1925). So in the principal case, the patent 
has fulfilled the conditions of the Patent Office requisite to arising 
of the usual presumptions. 

But where there has been no adjudication by the Patent Office, 
as where the patent has been issued through inadvertence or mistake, 
the reason upon which the rule of presumptive validity is founded 
ceases, and the rule ceases with it. Wilson & Willard Mfg. Co. v. 


- Bole, 227 Fed. 607 (C. C. A. 9th, 1915) ; Stoody Co. v. Mills Alloys, 


67 F. (2d) 807 (C. C. A. 9th, 1933). 


One point which may be considered is the number of applications 
filed for the invention in question. A rule that might have been 
applicable in this case is, that where several persons contemporaneous- 
ly apply for patents for the same device, the fact that they caught 
the idea at the same time shows that it was simple and obvious and 
did not involve invention. Elliott & Co. v. Youngstown Car Mfg. 
Co., 181 Fed. 345 (C. C. A. 3d, 1910); Bromley Bros. Carpet Co. 
v. Stewart, 51 Fed. 912 (C. C. E. D. Penn. 1892); North British 
Rubber Co. v. Jandorf, 85 Fed. 451 (C. C. S. D. N. Y. 1897); 
A. 8th, 1924); General Electric v. Paramet Chemical Corp., 82 F. 
Phoenix Knitting Works v. Rich, 194 Fed. 721, 725 (C. C. N. D. 
Ohio 1911); Fezzey v. Bemis Bros. Bag Co., 1 F. (2d) 116 (C. C. 
(2d) 282 (C. C. A. 2d, 1936). 
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The decision itself is barren of supporting citation, but one case 
has been found which supports the rule announced. In American 
Graphophone Co. v. Gimbel Bros., 234 Fed. 344 (D. C. S. D. N. Y. 
1916), it was held that a decision of the Patent Office determining 
priority in interference proceedings, is not binding upon the courts, 
and not even of weight as raising a presumption, where it was en- 
tered by consent. This result was arrived at by analogy, with the 
rule that a consent decree does not constitute a prior adjudication 
of the validity of the patent for granting a preliminary injunction 
against another infringer. Bishop & Babcock Co. v. Bernstein, 123 
Fed. 408 (C. C. S. D. N. Y. 1903); National Enameling Co. v. 
New England Enameling Co., 123 Fed. 436 (C. C. S. D. N. Y. 
1903); Earll v. Rochester S. & E. R. Co., 157 Fed. 241 (C. C. N. D. 
N. Y. 1907). 


The situation in Phoenix Knitting Works v. Rich, supra, which 
involved a patent likewise issued after an interference terminated by 
concessions of priority was similar to that of the principal case. There, 
at 723, the court said, “The facts give the court very little reason to 
overindulge the presumption that allowance by the Patent Office is 
a prima facie establishment of the novelty of the invention and the 
identity of the inventor. They are too redolent of an amicable adjust- 
ment, if not of a juggling, and all the more suggestive in view of the 
fierce competition in the knitting art over the subject matter.” 


L. H. G. 


PATENTS—PLEADING AND PRACTICE IN CouRTS—INTERROGA- 
TORIES.—In an equity suit for infringement of their patent plaintiffs 
filed interrogatories seeking information from the defendant regarding 
manufacture by defendant of certain devices and concerning diagrams, 
literature, circuit diagrams and certain details of the make-up of 
models or designs of the device manufactured and sold by the de- 
fendant. The defendant objected to the interrogatories on the ground 
that they were in violation of Equity Rule 58 in that they related to 
evidentiary facts rather than to ultimate facts. Held, that the new 
Rules of Civil Procedure for the District Courts of the United States 
now in effect have abrogated Equity Rule 58, and that under Rule 33 
of the new Rules of Civil Procedure, relating to interrogatories, it is 
permissible to present interrogatories to an adverse party for the 
purpose of discovery of evidentiary facts. Nichols et al. v. Sanborn 
Co., 39 U. S. P. QO. 153 (Mass. Sept. 30, 1938). 


Equity Rule 58, adopted November 4, 1912 and which went into 
effect February 1, 1913, provided for the filing by either party to the 
suit of interrogatories in writing “for the discovery by the opposite 
party of facts and documents material to the support or defense of 
the cause.” Equity Rule 58, 28 U. S. C. A. following § 723. Equity 
Rule 58 was subject to conflicting interpretations. Most of the cases, 
however, tended toward a strict interpretation of the rule. Thus, it 
was almost unanimously held that the discovery by interrogatories 
provided for by the rule did not extend to the disclosure of evidence 
or facts tending to prove the nature of the case, but only to ultimate 
facts. P. M. Co. v. Ajax Rail Anchor Co., 216 Fed. 634 (N. D. IIl. 
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1914); Luten v. Camp, 221 Fed. 424 (E. D. Pa. 1915); J. H. Day 
v. Mountain City Mill Co., 225 Fed. 622 (E. D. Tenn. 1915); Du 
Pont v. Du Pont, 234 Fed. 459 (Del. 1916); Wolcott v. National 
Electric Signaling Co., 235 Fed. 224 (Mass. 1916); Kinney v. Rice, 
238 Fed. 444 (Mass. 1916); Taylor v. Ford Motor Co., 2 F. (2d) 
473 (N. D. Ill. 1924); Miller and Pardee, Inc. v. Lawrence A. Sweet 
Mfg. Co., 3 F. (2d) 198 (S. D. Cal. 1925) ; Goodrich Zine Corpora- 
tion v. Carlin, 4 F. (2d) 568 (W. D. Mo. 1925); Byron Weston Co. 
v. L. L. Brown Paper Co., 13 F. (2d) 412 (Mass. 1926) ; Maywood 
v. Texas Co., 17 F. (2d) 490 (N. D. Texas 1927); Standard Oil 
Co. v. Universal Oil Products Co., 21 F. (2d) 159 (N. D. Ill. 1927) ; 
May v. Midwest Refining Co., 10 F. Supp. 927 (Maine 1935) ; 
Brodie H. Ashby v. Cleaners Specialties, Inc., 35 U. S. P. Q. 241 
(W. D. Mo. 1937); Buck v. Virgo, 22 F. Supp. 159 (W. D. N. Y. 
1938). Contra: McLeod Tire Corporation v. B. F. Goodrich Co., 
268 Fed. 205 (S. D. N. Y. 1920); Zolla v. Grand Rapids Store 
Equipment Corporation, 46 F. (2d) 319 (S. D. N. Y. 1931); ef. 
Ouirk v. Quirk, 259 Fed. 597 (S. D. Cal. 1919); Bankers Utilities 
Co., Inc. v. David H. Zell, Inc., 15 F. Supp. 1072 (S. D. N. Y. 1936). 
This view was qualified in Batdorf v. Sattley Corn Handling Mach. 
Co., 238 Fed. 925 (E. D. Mich. 1916), wherein it was held that an 
interrogatory under Equity Rule 58 was not objectionable because it 
incidently required a disclosure of evidence if the answer would 
disclose a material fact. 

It was also held under Equity Rule 58 that the rule did not warrant 
interrogatories soliciting an opinion. Earp Thomas Farmogen Co. 
v. Stimuplant Laboratories, Inc., 38 F. (2d) 691 (E. D. N. Y. 1930). 
But cf. Batdorf v. Sattley Corn Handling Mach. Co., supra. 


The substance of Equity Rule 58 has been restated as Rule 33 of 
the Federal Rules of Civil Procedure, effective Sept. 16, 1938. Notes 
TO THE RuLEs oF Crvit ProceDURE FOR THE District CourRTS OF 
THE UNITED States. (Advisory Committee on Rules for Civil Pro- 
cedure, March 1938) 31. The scope of interrogatories permitted 
under Rule 33, however, is not defined by the rule. In the instant 
case the court was of the opinion that the scope of examination under 
Rule 33 is coextensive with that permitted by Rule 26 (b) of the 
Federal Rules of Civil Procedure, relating to depositions. Rule 26 
provides for the taking of “the testimony of any person, whether a 
party or not . . . by deposition upon oral examination or written 
interrogatories for the purpose of discovery . . ..” Rule 26 (b), 
defining the scope of examination, states that “the deponent may be 
examined regarding any matter, not privileged, which is relevant to 
the subject matter involved in the pending action . . ..” The court 
was of the opinion that, since Rule 33 is silent as to the scope of 
examination by interrogatories permitted under the rule, and since 
the taking of depositions under Rule 26 may be by written interrog- 
atories, the scope of examination under Rule 33 must be the same 
as that defined in Rule 26 (b). The court then concluded that the 
scope of discovery under Rule 26 and the coextensive scope of ex- 
amination by interrogatories under Rule 33 are very broad and extend 
to evidentiary as well as to ultimate facts. 
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This decision appears to be based upon a sound interpretation of 
Rules 26 and 33 of the Federal Rules of Civil Procedure. The scope 
of the right of discovery by deposition as defined in Rule 26 (b) 
apparently is limited only in that the matter inquired into must be 
relevant to the subject matter involved in the pending action and 
insofar as it may be privileged. So far as discovery by deposition 
is concerned the restrictions placed upon Equity Rule 58 by inter- 
pretations of the federal courts would appear to be definitely abolished 
in the Federal Rules of Civil Procedure. This is in accord with 
the entire spirit of Rules 26 to 37 relating to depositions and dis- 
covery, and indeed with the spirit of the Federal Rules of Civil 
Procedure as a whole. The intention of Rules 26 to 37 obviously 
appears to be to permit complete simplification of the issues involved 
in the action by exact determination of the facts in dispute. That 
this is in keeping with the spirit of the Rules as a whole may be 
seen by comparison with Rule 1, which provides that the Rules “shall 
be construed to secure the just, speedy, and inexpensive determina- 
tion of every action.” 

Considering now Rule 33, there is no reason to believe that the 
scope of examination permitted by this rule is not coextensive with 
that defined in Rule 26 (b). It would not seem reasonable to allow 
an almost unlimited right of discovery by deposition upon oral exam- 
ination or written interrogatories and yet restrict discovery by in- 
terrogatories under Rule 33 in the same manner as discovery under 
Equity Rule 58 was restricted. 

The construction taken by the court of the scope of examination 
for the purpose of discovery permitted under the Federal Rules of 
Civil Procedure is supported in decisions in several other recent 
cases, rendered since the decision in the instant case. In Laverett 
v. Continental Briar Pipe Co., 6 Law Week 249 (E. D. N. Y. Oct. 
26, 1938), the court stated that Rules 26 (a) and 26 (b) “‘permit the 
broadest type of examination.” See also American La France-Foamite 
Corporation v. American Oil Co., 39 U. S. P. Q. 311 (Mass. Oct. 
27, 1938). For a dictum to the effect that interrogatories may be 
directed toward the discovery of evidential facts, under the new rules, 
see Onandago Pottery 2 v. Shenango Pottery atte Ty 39 
U. S. P. Q. 316, 318 (W. D. Pa. Oct. 27, 1938). R.L. 


TAXATION—I NCOME—DEDUCTIONS—PROPERTY “USED”.—In Janu- 
ary, 1931, plaintiff, Yellow Cab Company of Pittsburgh, a Corpora- 
tion, purchased eighteen second-hand taxicabs at a cost of $11,934.19. 
The cabs were used until July 1, 1931, when due to business con- 
ditions they were placed in storage until business would again war- 
rant their use. Business failed to pick up so the cabs were never 
thereafter used. They were finally abandoned on November 30, 1935, 
because of a new type of cab which made impracticable the use of the 
cabs in question. In its tax return for the year 1931 plaintiff claimed 
a deduction for depreciation of $2,008.48 on the cabs and this was 
allowed. No claim for depreciation was thereafter made until the 
tax return for the year 1935, the year of the abandonment, when a 
depreciation of $9,925.71 was claimed, said sum being the difference 
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between the deduction claimed and allowed in 1931 and their pur- 
chase price. The cabs had no salvage value at the time of their 
abandonment and so there was admittedly no deductible loss for their 
abandonment. The Commissioner did allow a deducation of $2,060.05 
for depreciation in the 1935 return. On this basis the tax was paid 
in full under protest and a claim for refund duly made and refused. 
Plaintiff brought this action to recover $1,170.28, and interest, which 
amount represented the income and excess profits taxes paid because 
of the disallowance of the additional depreciation claimed in the 
return. Held, that the cabs were not abandoned until November 30, 
1935, and prior to that time they would have been used had business 
conditions justified and so the cabs constituted property “used” 
within the meaning of the Act (Revenue Act of 1934); that the 
depreciation should have been claimed in those intervening years 
and accordingly the deduction for depreciation in 1935 could be 
only for the depreciation of that year. Yellow Cab Company of 
Pittsburgh v. William Driscoll, 24 F. Supp. 993 (W. D. Pa. 1938). 

Unless depreciation or depletion is claimed in the tax return for 
the year in which it occurred, it thereafter will not be allowed. Landers 
Bros. Co. v. Comm., 60 F. (2d) 85 (C. C. A. 6th, 1932) (loss resulted 
from cancellation of contracts); Comm. v. John Thatcher & Son, 
76 F. (2d) 900 (C. C. A. 2d, 1935) (contractor did work of sub- 
contractor); Kittredge v. Comm., 88 F. (2d) 632 (C. C. A. 2d, 
1937) (winery sold after nine years of non-use); Edward R. Bacon 
Grain Co. v. Reinecke, 26 F. (2d) 705 (N. D. Ill., 1928), aff'd 54 
F. (2d) 1078 (C. C. A. 7th, 1929) (“hedging” contract made in one 
year with “future” sales contract made following year); Art Metal 
Construction Co. v. U. S., 17 F. Supp. 854 (Ct. Cls., 1937) (patent 
tried out unsuccessfully for five years); Independent Brick Co. v. 
Comm., 11 B. T. A. 862 (1928) (outlay made on unsatisfactory 
machine subsequently sold) ; Alexander Bros. Lumber Co. v. Comm., 
22 B. T. A. 153 (1931) (“roofer” plant abandoned) ; Meachem v. 
Comm., 22 B. T. A. 1091 (1931) (stock owned in a corporation be- 
came worthless). Deductions for depreciation are allowable on all 
property whether or not it is used, so long as it is held subject to a 
trade or business use should the occasion arise. Kittredge v. Comm., 
supra; Independent Brick Co. v. Comm., supra. In computation of 
gain or loss in a sale of property, the allowable value as of March 1, 
1913 or the price paid therefor, if purchased thereafter, minus deduc- 
tions for depreciation, whether or not claimed in whole or part by 
the vendor in his income tax returns subsequent to the purchase, is 
subtracted from the value received at the sale. U. S. v. Ludey, 274 
U. S. 295, 47 Sup. Ct. 608, 71 L. ed. 1054 (1927) (oil property sold 
where the whole of the annual allowable deduction had not been 
claimed); Rieck v. Heiner, 25 F. (2d) 453 (C. C. A. 3d, 1928) 
(whole of allowable annual deduction not claimed in sale of real 
estate) ; Hardwick Realty Co. v. Comm., 29 F. (2d) 498 (C. C. A. 
2d, 1928) (amount allowed for depreciation of an apartment house 
added to the sale profit); Kittredge v. Comm., supra.; Appeal of 
Even Realty Co., 1 B. T. A. 355 (1925) (sale of real estate for which 
no deduction had been claimed). Deductions in ascertaining the gain 
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or loss from a sale are independent of and are not governed by the 
deductions which the taxpayer has claimed and been allowed in his 
tax returns. Doyle v. Mitchell Bros. Co., 247 U. S. 179, 38 Sup. Ct. 
467, 62 L. ed. 1054 (1918) (land purchased prior to the value deter- 
mining date of the Act); U. S. v. Ludey, supra.; Rieck v. Heiner, 
supra.; Kittredge v. Comm., supra.; Appeal of Even Realty Co., 
supra.; Independent Brick Co. v. Comm., supra. A deduction for 
depreciation or expense must have been paid or incurred in carrying 
on a “trade or business” in order to be allowable. Refling v. Burnet, 
47 F. (2d) 859 (C. C. A. 8th, 1931) (estate liquidated) ; Ames v. 
Comm., 49 F. (2d) 853 (C. C. A. 8th, 1931) (stock in corporation 
turned over to employees); Buckwalter v. Comm., 61 F. (2d) 571 
(C. C. A. 6th, 1932) (two patents exhausted) ; Dickinson v. Comm., 
8 B. T. A. 722 (1927) (yacht purchased and operated) ; Iten Bis- 
cuit Co. v. Comm., 25 B. T. A. 870 (1932) (goods sold in “return- 
able packages”). Capital expenditures are not deductible as ordinary 
losses. Watson v. Comm., 82 F. (2d) 345 (C. C. A. 7th, 1936) 
(bought into a partnership) ; Clark Thread Co. v. Comm., 28 B. T. 
A. 1128 (1933) (competitive trade brand bought). Anticipated losses 
cannot be deducted. Ewing Thomas Converting Co. v. McCaughn, 
43 F. (2d) 503 (C. C. A. 3d, 1930) (contract to sell at a loss) ; 
Adams-Roth Baking Co. v. Comm., 8 B. T. A. 458 (1927) (contract 
to purchase). Contingent losses may not be deducted. Clark Dredging 
Co. v. Comm., 63 F. (2d) 527 (C. C. A. 5th, 1933) (loss incurred 
by corporation never paid by successor); Badenhausen v. Comm., 
7 B. T. A. 910 (1927) (accommodation endorser on four notes). 
Where in a given year an otherwise deductible loss or expense has 
been definitely sustained or incurred, it will be allowed as a deduc- 
tion even though there has been a recovery or saving of a part of 
the loss or expense in a subsequent year. U.S. v. S. S. White Dental 
Mfg. Co., 274 U. S. 398, 47 Sup. Ct. 598, 71 L. ed. 1120 (1927) 
(American owned German corporation confiscated) ; Comm. v. Cen- 
tral United National Bank, 99 F. (2d) 568 (C. C. A. 6th, No. 7487, 
November 9, 1938) (accrual of contested taxes). H. O. M. 





